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Digest of New Federal Rules of Civil Procedure 
By G. Dexter Biount, of the Denver Bar 


June 18, 1934, the Congress enacted a statute authorizing the Supreme 
Court of the United States to prescribe uniform rules of practice and pro- 
cedure in civil actions at law and cases in equity in the United States District 
Courts. December 20, 1937, Chief Justice Hughes submitted the rules the 
Supreme Court adopted pursuant to that authorization. These rules go into 
effect September 16, 1938. They prescribe the practice and procedure to be 
followed in all civil actions at law and cases in equity, except certain desig- 
nated actions, such as admiralty proceedings, habeas corpus, etc., in which 
the procedure is prescribed by statute. Every suit is to be known as a “civil 
action.” Distinctions between law suits and equity actions are eliminated. 
The rules govern all proceedings in actions brought after they take effect, 
and in actions then pending, where feasible. 


Commencement of Action 

A civil action is commenced by filing a complaint in the United States 
District Court. The clerk shall forthwith issue a summons to the marshal, 
or to a person specially appointed by the court to serve it. Service shall be 
made substantially as provided by the Colorado code, except that service 
upon a partnership may be made by serving an agent, service may be made 
upon the United States or its representatives as specified, and the summons 
and complaint must be served together. Parties may be served only within 
the state where the District Court is held, except as otherwise provided by 
Statute. 


Pleadings and Motions 


All pleadings and motions subsequent to the complaint, unless other- 
wise ordered by the court, shall be filed and served on opposing parties or 
their counsel by delivering a copy or mailing it to the last known address of 
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the party ta be served, or if no address is known, by leaving it with the clerk. 
of the court. Service by mail is complete upon mailing. A motion must be 
served not later than five days before the time set for hearing. The motion 
must be accompanied by affidavits, if any, which support it. Opposing counsel 
may file opposing affidavits at least one day before the hearing. If the notice 
is served by mail, an additional 3 days is added. 

The pleadings consist of a complaint and answer, a counterclaim or 
cross-claim and answer, and a third party complaint and answer. The court 
may order a reply to an answer, but otherwise none is required. All motions 
must be made in writing, unless made during trial. No technical forms of 
pleadings are required. Demurrers, pleadings, and exceptions for insuffi- 
ciency of pleadings are abolished. The cause of action is called “claim for 
relief.” It must consist of: (1) allegation of jurisdiction; (2) a simple, con- 
cise and direct statement of the claim (not of the “facts”); (3) a demand 
for judgment. Relief or defense in the alternative, or of several different 
types may be demanded. The defending party shall state, in short and plain 
terms, his defense to each claim asserted. He may deny the allegations gen- 
erally, or specifically, or state that he is without knowledge or information 
sufficient to form a belief as to the truth of an averment. Special defenses, 
such as accord and satisfaction, contributory negligence, estoppel, laches, 
statute of limitations, and waiver, must be set forth affirmatively. All aver- 
ments in the claim for relief, other than those as to the amount of damages, 
are admitted if not denied. All affirmative allegations in the answer are con- 
sidered as denied without the filing of a reply. 

It is not necessary to aver the capacity or the authority of a party to sue 
or be sued, or the legal existence of a corporation except to show jurisdic- 
tion. The party raising an issue as to such matters must specifically plead 
his defense in detail. Circumstances constituting fraud or mistake must be 
stated with particularity. Malice, intent, knowledge and other condition of 
mind may be averred generally. In pleading performance or occurrence of 
conditions precedent, it is sufficient to aver generally that all conditions 
precedent have been performed. A denial of performance or occurrence must 
be made specifically and with particularity. In pleading an official document 
or act it is sufficient to aver that the document was issued or the act done in 
compliance with law. In pleading a judgment or decision of a board of of- 
ficers it is sufficient to aver the decision or judgment without setting forth 
matter showing jurisdiction. Items of special damage must be specifically 
stated. All pleadings after the complaint may state the names of only one 
plaintiff and one defendant in the caption with appropriate indication of 
others. Statements in one pleading may be adopted by reference in that or , 
any subsequent pleading. Exhibits may be incorporated by reference. All 
pleadings must be signed by the individual name of at least one attorney or 
by the party. They need not be verified, except as specifically provided by 
rule or statute. Signature by the attorney is a certification of good faith. 

A motion or responsive pleading must be filed and copies served within 
20 days after notice is received of the complaint or of the other pleadings to 
which response is made, except that the United States is granted 60 days. If 





New Feperar Ru tes or Crvit Procepure 129 


the court disposes of a motion, the responsive pleading must be served within 
10 days after notice of the court’s action. 

Every defense to a claim for relief must be asserted in a responsive 
pleading, except that a defense of lack of jurisdiction, improper venue, in- 
sufficiency of process or service of process, and failure to state a claim upon 
which relief can be granted may be presented by motion, or included in the 
answer or other response. Such defenses when presented by motion shall be 
heard before trial. A motion may be made for a more definite statement or 
for a bill of particulars, but it must point out the defects complained of and 
the details desired. A motion may be made to strike matters that are redun- 
dant, immaterial, impertinent or scandalous. The various motions may be 
joined in one document. All defenses not presented by motion or answer are 
waived, except the defense of failure to state a claim or a legal defense. They 
may be made by a later pleading or by motion for judgment on the pleadings, 
or at the trial. And the question of lack of jurisdiction may be raised at 
any time. 


Counterclaim and Cross-claim 

A pleader must set forth by counterclaim against any opposing party 
any claim he has, not the subject of a pending action, and not requiring the 
presence of parties over whom the court cannot acquire jurisdiction, arising 
out of the transaction on which the opposing party’s claim is based, and he 
may present a counterclaim for any claim not arising out of the transaction. 


The counterclaim may be for any amount. A claim maturing or accruing after 
the pleader has served his pleading may be presented by a supplemental plead- 
ing. A cross-claim may be filed against any co-party, if based upon any claim 
arising out of the transaction involved in the suit. Additional parties may 
be brought in and cross-claims filed against them if the court can obtain 
jurisdiction over them, and if their presence is required for the granting of 
complete relief. 


Third Party Practice 

A defendant may file a complaint and serve summons against a third 
party who may be liable to him or to the plaintiff for all or part of the plain- 
tiff's claim against the defendant. The third party defendant may bring into 
the case any additional party who may be liable to the third party, or whose 
liability might relieve the third party. When a counterclaim is asserted 
against a plaintiff he may cause a third party to be brought in under similar 
circumstances. 


Amendments and Supplemental Pleadings 


All amendments and supplemental pleadings that may be necessary to 
enable the parties to properly protect their interests shall be permitted. 


Pre-trial Procedure 

The court may require the attorneys for the parties to confer with the 
court before trial to simplify the issues, amend the pleadings, obtain admis- 
sions of fact and of documents, limit the number of expert witnesses, consider 
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the advisability of reference of issues to a master, and to determine such other 
matters as may aid in the disposition of the suit. The conclusions reached 
at the conference shall be binding upon all parties. The court may also estab- 
lish a pre-trial calendar for the consideration of cases as they might be con- 
sidered in conference. 


Parties 


Actions must be brought in the name of the real party in interest, but 
a trustee and others similarly situated need not join the beneficiaries. The 
capacity of an individual to sue or be sued shall be determined by the law of 
his domicile or the law of the state where the District Court is held. A part- 
nership or unincorporated association may sue or be sued in its common 
name. Infants or incompetent persons may appear by legal representative 
or guardian ad litem. 


Joinder of Claims 


A party may join in his complaint, or counterclaim, as many claims, 
either legal or equitable, as he has against an opposing party. Plaintiff may 
state a claim for money and a claim to have set aside a conveyance fraudulent 
as to him and obtain judgment for both in the same suit. 


Joinder of Parties 
All persons having an interest may be joined either as plaintiffs or de- 


fendants. Separate judgments may be rendered in favor of or against one 
or more of the parties, either plaintiff or defendant. Misjoinder or non-joinder 
of parties is not ground for dismissal. Parties may be dropped or added on 
motion. Claims arising between several parties may be severed and proceeded 
with separately. 


Interpleader 


All parties having claims against a plaintiff arising out of the same 
transaction may be required to interplead if otherwise plaintiff might be 
subjected to double or multiple liability. A defendant likewise may require 
parties to interplead to a counterclaim or cross-claim. This remedy is in ad- 
dition to the existing interpleader statute. 


Class Actions 


One or more persons of a numerous class may maintain suit on behalf 
of the entire class under certain prescribed restrictions. Suits by stockholders 
are subject to substantially the same limitations stated in the Federal 
Equity Rules. 


Intervention 

Upon serving upon all interested parties a timely motion to intervene, 
any person having a legal interest in the subject of the suit shall be permitted 
to intervene, or may be, in the manner set forth in the rules. 
Substitution of Parties 

Parties may be substituted in case of the death, incompetency, or transfer 





New Feperat Ru es oF Crvit Procepure 131 


of interest of a party if application for substitution is made by legally interested 
persons within maximum periods of from six months to two years. 


Depositions and Discovery 

The deposition of any person, including a party, may be taken orally 
or on written interrogatories for the purpose of discovery or for use at the 
trial. Subpoenas may be issued by the clerk and subpoenas duces tecum by 
the clerk upon order of court. Examination of the witness may cover any 
matter, including the production of documents, that is relevant. The whole 
or any part of the deposition may be used upon trial, insofar as admissable, 
for contradiction or impeachment of the deponent, or for any purpose if the 
deponent is a party or officer or managing agent of a corporation or part- 
nership which is a party, or the deponent is not readily available in person 
as a witness. Objections to admissibility of the evidence may be made during 
the trial. Taking a deposition of an adverse party does not make him a wit- 
ness for the party taking the deposition. That party may introduce evidence 
rebutting any statements contained in the deposition. Depositions may be 
taken to perpetuate testimony either before suit is filed or pending an appeal. 
Oral depositions may be taken upon stipulation, or upon notice served on 
opponent, subject to the court’s approval as to time, place and limitation of 
inquiry. Written depositions may be taken by stipulation or upon service of 
notice on opponent, together with a copy of the interrogatories. Opponent 
must file cross-interrogatories within 10 days or waive his right to cross- 
examine. Redirect interrogatories must be filed within five days and recross 
interrogatories within three days. Irregularities are waived unless written 
objection is made. Other objections are not waived unless they could have 
been remedied if made at or before the deposition was taken. Details as to 
the methods of taking and returning depositions, and before whom taken, 
are specified. They do not differ substantially from present rules. 


Interrogatories to Parties 

Any party may require an adverse party to answer material written in- 
terrogatories within 15 days after service of demand, unless the court orders 
otherwise upon objection of the adverse party. 


Discovery and Production of Documents 

Upon motion, the court may order any party to produce and permit 
the inspection and copying or photographing of pertinent documents, or may 
order a party to be permitted to inspect land or property in possession of an 
adverse party. 


Physical and Mental Examination of Persons 

The court may order any party to submit to a physical or mental examina- 
tion by a physician, when material. A copy of the physician’s report shall be 
available to the adverse party, who may be required to furnish copies of the 
reports of his own physicians. 
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Admission of Facts and Genuineness of Documents 


A party, by serving written notice upon an adverse party, may require 
that party to admit or deny the genuineness of designated relevant documents, 


Penalties 


If any person refuses to have his deposition taken or to answer relevant 
questions, or if any party refuses to answer interrogatories, produce docu- 
ments, permit inspection, permit physical and mental examination, admit 
or deny facts or genuineness of documents, or make discovery, he may be 
subjected to punishment for contempt and other penalties. 

Jury Trials 

Trials by jury of cases in which the right is guaranteed by the Consti- 
tution may be demanded by any party serving written notice therefor on 
the adverse party within 10 days after service of the last pleading or by en- 
dorsing the demand upon one of his pleadings. He may limit the demand 
to the trial of certain stated issues. The adverse party may then demand that 
other or all issues be submitted to the jury. If no demand is made a jury trial 
is waived. A demanded jury trial may be waived by written stipulation. The 
court may require an advisory jury. 

Dismissal of Actions 

A case may be dismissed without prejudice by plaintiff at any time be- 
fore service of the answer, or by stipulation, but the dismissal shall be with 
prejudice if a former case involving the same cause of action has been dis- 
missed either in a state or Federal court. Other dismissals shall be by order 
of court. A case may be dismissed for failure to prosecute or failure of plain- 
tiff to comply with the rules or an order of court. Defendant, without waiving 
his right'to offer evidence in the event his motion is not granted, may move 
for dismissal at the conclusion of plaintiff's evidence on the ground that upon 
the facts and the law the plaintiff has shown no right to relief. Such dismissal 
operates as an adjudication on the merits unless the court otherwise orders. 
Counterclaims, cross-claims and third party claims may be dismissed in the 
same ways as the original claim. If a party brings a second action upon a 
cause of action set forth in a dismissed suit, the court may require him to 
pay costs of the previous suit before proceeding. 


Consolidation—Separate Trials 

All actions pending before the same court and involving a common 
question of law or fact may be consolidated for trial. The court may require 
separate trials of any separate issues. 


Evidence 

All evidence is admissible which would be admissible under the exist- 
ing laws of the United States or of the state in which the case is tried. Lead- 
ing questions may be asked hostile witnesses and an adverse party, who may 
be called to testify and contradicted or impeached. Cross examination is 
limited to the subject matter of the examination in chief. After an objec- 
tion to a question propounded to a witness has been sustained, the examining 
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attorney may make a specific offer of proof, out of the presence of the jury, 
or in a trial to the court. Motions may be supported by evidence or affidavits. 


Proof of Official Record 

Official records may be proven by official publications or by a copy 
attested by the officer having legal custody of the record, or by his deputy. 
Proof of the non-existence of an official document may be made by a written 
statement signed by the officer or deputy in charge. Proof of official records 
may be made also in the other ways now prescribed by statute. 


Subpoenas 

Subpoenas and subpoenas duces tecum for the trial may be issued by the 
clerk without court order, and may be served by any person not a party and 
over 18 years of age, by delivering a copy to the witness and tendering him 
fees for one day’s attendance and mileage. A resident of the district in which 
the deposition is to be taken may be required to attend to give his deposition 
only in the county wherein he resides or is employed or transacts his business 
in person. A non-resident may be required to attend only in the county where 
served, or within forty miles of the place of service, or at such other place 
as is fixed by order of court. The subpoena for a witness to attend a trial 
may be served at any place within the district, or any place without the dis- 
trict that is within 100 miles of the place of trial, or otherwise as provided 
by statute. 


Exceptions Unnecessary 

Formal exceptions to rulings or orders of the court are unnecessary, 
provided the party has made known to the court the action he desires the 
court to take, if the party has had such opportunity. 
Jurors 

The court shall permit the attorneys to examine, or supplement the ex- 
amination of, prospective jurors. One or two alternate jurors may be im- 
paneled. Parties may stipulate for trial to a jury of less than twelve, or that 
a verdict may be rendered by a stated majority. Special verdicts may be re- 
quired. Also, answers to written interrogatories. 


Motion for Directed Verdict 

Motions for directed verdicts by one or all parties do not waive submis- 
sion to the jury. Such motions shall be specific. If a motion is not granted the 
submission to the jury is subject to a later determination of the legal ques- 
tions raised by the motion. Within 10 days after reception of a verdict the 
losing party may move to have the verdict and any judgment entered thereon 
set aside and to have judgment entered in accordance with his motion for a 
directed verdict. Likewise, if the jury disagrees. A motion for a new trial 
may be joined and new trial prayed for in the alternative. 


Instructions to Jury 

At the close of the evidence, or prior thereto during the trial, as the court 
directs, any party may file written requests for jury instructions, which the 
court must pass upon, and so inform counsel, prior to their arguments to 
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the jury. Specific objections to instructions must be made before the jury 
retires. Opportunity to make the objections must be given attorneys out of 
hearing of the jury. The jury shall be instructed after the arguments are 
made. 


Masters 


Standing or special masters may be appointed and may include a referee, 
an auditor and an examiner. The master may not retain his report as security 
for his compensation, but may collect by execution in the pending case. Ref- 
erences to a master shall be exceptional. His authority shall be prescribed 
and limited by the order of appointment. His findings of fact in non-jury 
cases shall be subject to review but shall be conclusive unless clearly erroneous, 
His findings in jury cases shall be admissible as evidence. 


Judgments 

A “judgment” includes what is now known as a “decree” and any order 
from which an appeal may be taken. The judgment shall not contain a recital 
of pleadings, report of master, or record of prior proceedings. A separate 
judgment may be entered disposing of each claim. The case may then pro 
ceed as to the other claims. Enforcement of each judgment may be withheld 
until final determination of all issues. A default judgment shall not exceed 
the amount demanded in the pleadings. Other judgments may grant the re- 
lief to which the party is-entitled, whether demanded or not. A default 
judgment may be entered by the clerk when the claim is for a sum certain. 
Otherwise, by the court, upon proper application. 


Summary Judgment 

A summary judgment may be entered upon motion served at least 10 
days before the time specified for the hearing. The motion may be sup- 
ported by affidavits and resisted by counter affidavits and shall be granted 
if no genuine issue as to material facts exists. After the motion is made, the 
court, by examining the pleadings and evidence and interrogating counsel, 
shall ascertain what substantial controverted and uncontroverted material facts 
exist and enter an order limiting the trial to the controverted facts. The sup- 
porting affidavits shall be on personal knowledge and in detail. Punishment 
shall follow affidavits made in bad faith. 


Declaratory Judgments 


A jury trial may be demanded in declaratory judgment cases. The exist- 
ence of another adequate remedy shall not preclude a declaratory judgment. 
A case of that kind may be advanced on the calendar. 


Entry of Judgment 
Unless otherwise directed, the clerk shall enter judgment upon receipt 
of the verdict of the jury. 


New Tnials 


New trials may be granted on all or part of the issues in jury cases and 
non-jury cases. In non-jury cases the court may open judgment, take addi- 
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tional testimony and enter a new judgment. A motion for new trial must be 
served not later than 10 days after the entry of judgment, unless otherwise 
ordered. Supporting affidavits, if any, must be served with the motion. Op- 
posing affidavits may be served within 10 days thereafter, or an additional 
period not over 20 days, if the court so orders. The court may order a new 
trial of its own initiative within 10 days after judgment. 


Relief from Judgment 

Clerical mistakes may be corrected at any time. On motion filed within 
six months after a judgment is rendered, the court may grant relief from a 
judgment entered through mistake, inadvertence, surprise, or excusable ne- 
glect, and otherwise as prescribed by statute. No new trial shall be granted 
unless called for by substantial justice. Unsubstantial trial errors shall be 
ignored. 


Stay of Proceedings 

Enforcement of a judgment shall be automatically stayed for 10 days, 
except judgments for injunctions, appointment of receivers, or accounting 
in an action for infringement of patent. The court may order a further stay 
pending disposition of motion for new trial, or for other relief from a judg- 
ment.. The court may suspend, modify or restore an injunction during the 
pendency of an appeal in an injunction case. Ar appellant, by giving a su- 
persedeas bond at or after the filing of a notice of appeal or of procuring an 
order allowing an appeal, may obtain a stay, to be effective when the bond 
is approved. A further stay to prevent a lien upon property of the judgment 
debtor shall be granted if so provided by the state statute. The appellate 
courts may grant further stay in accordance with their rules. 


Disability of Judge 
A substitute judge may conduct the case after verdict is rendered in the 
event of death, sickness or disability of the trial judge. 


Seizure of Personal Property 

Remedies providing for seizure of personal property to secure satisfaction 
of a judgment, such as attachment and garnishment, shall be enforced ac- 
cording to the state statutes. 


Injunctions 

No preliminary injunction shall be issued without notice. No temporary 
restraining order shall be issued without notice unless it appears by affidavit 
or verified complaint that immediate and irrevocable damage will result if 
Notice is given. The restraining order shall expire within not to exceed 10 
days unless within that period an extension is granted or the adverse party 
consents to a longer period. If a restraining order is granted the motion for 
a preliminary injunction shall be set for hearing at the earliest possible time 
and shall take precedence. The adverse party, on two days’ notice, may move 
to dissolve the restraining order. Neither the order nor the injunction shall 
issue without bond for payment of costs and damages. Each restraining 
order and injunction shall set forth the reasons for its issuance, be specific 
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in terms and describe in detail the acts to be restrained. The rules regarding 
injunctions do not modify requirements of other statutes affecting employer 
and employee, actions of interpleader and actions to enjoin the enforcement 
of acts of Congress. 
Receivers 

The prevailing practice in receivership estates shall continue, except in 
matters of appeal. 


Deposits in Court 


A party may deposit in court money or any other thing capable of de- 
livery, involved in the suit. 


Offer of Judgment 

At any time more than 10 days before the trial begins, any party may 
make a tender of the amount of money or property admitted to be due and 
thereby protect himself against costs if a judgment for a larger amount is not 
rendered. 


Execution 

Procedure on execution and in supplementary proceedings shall comply 
with the laws of the state, except as governed by Federal statutes. The judg- 
ment debtor may be required to submit to an examination by deposition. 


Judgment for Specific Acts 

The court may enforce, by contempt, attachment or sequestration of 
property the performance of a judgment for specific acts; or may enter judg- 
ment divesting title, which shall have the effect of a conveyance. A person 
not a party to an action may enforce obedience to any order of court in his 
favor by the same processes as if he were a party. 


Appeals 

Appeal to the Supreme Court shall be taken by petition for appeal ac- 
companied by an assignment of errors. An appeal to the Circuit Court of 
Appeals shall be taken by filing with the District Court a notice of appeal. 
The clerk shall mail copies of the notice of appeal to all parties to the judg- 
ment, except appellants, or their attorneys. A bond of $250, or a different 
amount fixed by the court, for costs on appeal shall be filed with the notice 
of appeal, when required by statute. If a supersedeas bond is filed, no separate 
bond on appeal is required. The bond filed is subject to objections by appellee. 
If appellant desires a stay on appeal, he must present a supersedeas bond 
covering the amount of the judgment, costs, interest and damages for delay 
if the judgment is for money. If it is not for money the amount of the bond 
shall be sufficient to afford ample security to appellee. If a bond is not filed 
within the time specified, or is insufficient, an additional or amended bond 
may be filed by order of court. The surety’s liability may be enforced on 
motion, without an independent suit, by service of notice on the clerk. The 
record on appeal shall be filed in the appellate court and the case there 
docketed within 40 days from the date of the notice of appeal, unless further 
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time is granted by order of court, not to exceed go days from the date of the 
first notice of appeal. Joint or several appeals may be taken. 


Record on Appeal to a Circuit Court of Appeals 

Promptly after an appeal is taken, the appellant shall serve upon the 
appellee, and file with the District Court, a designation of the portions of the 
record, proceedings and evidence to be contained in the record on appeal. 
Within 10 days thereafter the adverse party may serve and file a designation 
of additional portions. The appellant shall file with his designation two copies 
of the reporter’s transcript, or portions thereof, and may be required, at his 
own expense, to file two copies of additional portions justly demanded by the 
appellee. The testimony of witnesses need not be, but may be, in narrative 
form. The statement of evidence may be supplemented by appellee. If the 
complete record, proceedings and evidence are not included, the appellant 
shall serve with his designation a concise statement of the points on which 
he intends to rely on appeal. All matter not essential to the decision of the 
questions presented on appeal shall be omitted. Formal parts of all exhibits 
and more than one copy of any document shall be excluded. Documents 
shall be abridged by omitting irrelevant portions. The parties may stipulate 
as to the record on appeal. The clerk shall transmit to the appellate court 
a true copy of the matter designated by the parties, which shall always in- 
clude the material pleadings, the verdict, findings of fact, conclusions of law, 
direction for entry of judgment, master’s report, opinion, and judgment or 
part thereof appealed from, the notice of appeal, with date of filing, the 
designations or stipulations of the parties as to matter to be included in the 
record and any statement by appellant of the points on which he intends to 
rely. The matter so certified constitutes the record on appeal. The clerk shall 
transmit a copy of the record for use in printing if the appellate court so re- 
quires. The trial judge is not required to approve the record on appeal, but 
if differences arise between counsel he may settle the record, either before 
or after the record is transmitted to the appellate court, which, itself, may 
provide for correction of the record. Original papers or exhibits may be trans- 
mitted to the appellate court for inspection when deemed necessary. The 
case may be docketed in the appellate court for preliminary hearings, such 
as a motion for dismissal, upon the clerk certifying to the appellate court 
copy of such portion of the record as is needed. When more than one appeal 
is taken, a single record on appeal may be used. In lieu of a record on appeal 
the parties may file a statement signed by them showing what they deem 
necessary to a decision of the questions involved. 


District Courts and Clerks 


The rules contain many provisions with reference to the details of hand- 
ling the business of the court which are not of particular interest to the prac- 
ticing attorney, except that the court may appoint an official stenographer, 
whose fees are to be fixed by the court and taxed as costs. 


Applicability in General 
The rules do not apply to certain designated special actions, such as 
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proceedings in admiralty, arbitration, and labor controversies. Writs of scire 
facias and mandamus are abolished. The procedure set forth in the rules shall 
be adapted to suits removed from the state courts so far as practicable. The 
rules do not extend nor limit the jurisdiction of the District Courts. Each 
district judge may make rules that are not inconsistent with these rules. 


Appendix of Forms 

Attached to the printed rules are model forms of pleadings recommended 
by the Supreme Court which are so simple and concise that they should be fol- 
lowed in the handling of suits in the state courts as well as in the Federal 
courts. 


Conclusion 

The foregoing brief digest does not purport to state all of the detailed 
requirements of each rule but has been prepared as a general guide. There 
are 86 rules, covering 104 printed pages. To become thoroughly familiar with 
the rules and to be able to use them to the best advantage, it is necessary that 
the practitioner study them carefully. 





ANNUITIES AND TRANSFER TAXES 


Annuities and Transfer Taxes 
By Bernarp D. CoHEN 


The perennial struggle of all types of businesses, corporate or otherwise, 
to preserve and maintain a sound and firm existence without sacrificing ef- 
ficiency or investment economy during this period when change is the rule 
and growth in power, prestige, and financial stability is the exception, has 
led many institutions to branch out into newer and subsidiary side lines which 
might profitably supplement their ordinary revenues. Among the various 
types of businesses which have found it wise to add a side line are insurance 
companies. Although they have for many years offered annuity contracts for 
sale, it is only within the last two decades that they have developed this side 
line on a grandiose scale and enjoyed the lucrative profits derived therefrom. 
Investors of all walks of life, from the rich entrepreneur through the pro- 
fessional man and to the salaried workman, have found these policies prac- 
tical, safe, and sane investments for themselves and their loved ones. Strangely 
enough, too, many religious, educational and other charitable or benevolent 
organizations have found that they can arrange, through the medium of 
these annuities, to obtain much capital that would often not otherwise be 
available until much later, if indeed at all. 

The resultant activity in this field has aroused an intense interest in the 
public, from the prospective investor down to the lawyer. The latter are fast 
awakening to the realization that they must keep themselves informed of the 
treatment accorded these policies, whether some phase of contracts be involved 
or whether it be the general realm of taxation or particularly that of estate 
or inheritance taxation. As yet annuity contracts, as we ordinarily use the 
terms today, have occasioned but few rulings from courts of justice, but ques- 
tions concerning them are more and more frequently arising before adminis- 
trative tribunals for determination, and some few decisions have already been 
handed down by courts of various jurisdictions which give every indication 
of being hereafter cited in the nature of land mark cases. Certainly it is 
rapidly growing apparent that before many years these so-called policies will 
find themselves in court decisions, and it is well that attorneys, as counselors, 
keep themselves posted on the subject. 

An annuity is an income of a certain specific sum at periodic intervals. 
It is quite likely that the first annuity arrangements were created by will, 
either in combination with trusts or by equitable charges upon land. Whether 
or not this is so, it is settled that annuities may be created by deed or will; 
that they may be a charge upon the grantor or donor personally or upon cer- 
tain designated property; that they may be the subject of a parol contract, Fraser 
v. Ryles, et al., 64 Pac. 2nd 397 (Calif.); 69 C.J. 995; 2 American Jurispru- 
dence, Sec. 6 Annuities; Cahill v. Maryland Life Ins. Co., go Md. 333, 45 A 180 
47 L.R.A. 614; and they are capable of assignment in the absence of a valid 
prohibition contained in the contract or in a statute, Frazier v. Barnum, 19 
NJ. Eq. 386, 97 Am. Dec. 666; 2 American Juris. 832, 43 A.L.R. 1053. They are 
often given as marriage settlements or as gifts causa mortis, and it is in this 
latter use that we are given a hint of the taxation that may follow. Modern 
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annuity contracts, as generally issued by insurance companies, are an out- 
growth of annuity arrangements in use a hundred years or more ago. 

For the purposes of this paper, we shall first designate these various types 
of annuities into three distinct classes, the “straight” or “life” annuity, the “re. 
fund” annuity, and the “joint” or “survivorship” annuity. The first type is 
the more common and has probably been in use longer by the companies 
selling such policies. Under this kind of contract the donor or annuitant may 
pay a stipulated lump sum to the donee company who becomes bound to pay 
a stipulated income at designated intervals beginning at a certain date and 
terminating with the death of the annuitant. There are numerous minor 
details which may differ from one contract to another of the same type. An 
investor, may, for example, not have or wish to pay $25,000 in a lump sum 
to the company, so he may arrange to purchase a deferred or retirement type 
of policy which may be paid for in suitable installments on a basis similar 
to the payment of insurance premiums. Such deferred contracts are available 
in almost all types of annuities. Conveniently, also, and in any type annuity 
one purchases, the annuitant may stipulate that the annuity benefits accruing 
thereunder begin at such time as he shall have paid in $10,000 or $15,000, or 
the entire cost of the contract. The minute details of the policies are extremely 
flexible and may be altered to suit the whim of particular individuals. Such 
details are, however, without much significance so far as the type itself is 
concerned for in any event, in the case of an ordinary life annuity, the bene- 
fits cease the moment the annuitant dies, even though the annuitant may not 
have received a single payment from the company. Under such arrangement 
only the annuity purchaser or his designated beneficiary during his lifetime, 
is entitled to receive payments, and at his death the company will retain the 
unexpended sum. Since this is in the nature of a pure business arrangement 
and as there is no transfer of property upon the annuitant’s death, there can 
be no liability for estate or inheritance taxes. 

Refund annuities are by no means as simple as the “straight” policy, and 
it is especially in conjunction with these that much of the present day litiga- 
tion has arisen and is likely to arise. This type, too, may be purchased on the 
lump or installment plan and may designate annual, semi-annual, or monthly 
benefit payments. The distinguishing feature of this type of annuity is that 
the company does not retain the unexpended portion of the consideration 
for the policy upon the death of the annuitant purchaser. Instead it is pro- 
vided that upon his death there will be a cash refund or a continuation of the 
benefit payments to the annuitant’s estate or certain designated beneficiaries, 
provided that the annuitant has not already withdrawn an amount equal to 
the consideration paid or charged for the policy. In this type of policy, since 
there is apt to be a transfer upon the death of the annuitant, it is quite likely 
that estate or inheritance taxes will be involved. Should the purchaser die 
before payments have begun, the contract lapses, and either the entire premium 
or the cash surrender value will be returned to his estate. In either of these 
instances, if payments are made to the estate, the funds returned are con- 
sidered as a part thereof and subject to taxation. We shall discuss these fea- 
tures more at length later. 
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The third type of contract calls for the payment of an annuity based upon 
two or more lives. It is similar in many features to the other two types of 
policies, and in its usual form specifies periodic payments to be made jointly 
to the annuitants during their joint lives. It may, however, require that the 
full annuity be paid to one of the annuitants while that one is alive, and upon 
his death continue the benefits to the survivor. The very nature of this type of 
annuity makes it the most complex of the three, and, as issued by most in- 
surance companies, these policies have no cash surrender value and no pro- 
vision for the alteration of the amounts to be paid thereunder. Many of these 
policies, too, are subject to estate or inheritance taxation. 


I. 


Annuities should not be confused with insurance policies merely because 
they are commonly sold by insurance companies. Since most states have 
statutes or board rulings exempting insurance proceeds from estate or suc- 
cession taxes, it is customarily urged by attorneys that annuities should like- 
wise be exempt. While it may here be said that their reasoning is not en- 
tirely without logic in the nature of the fundamental reason behind the urged 
exemption, in that frequently the main purpose to be attained by the annuity 
is the same as that provided for by insurance, yet the two types of contracts 
are of a distinctly different nature, and annuities are not exempt as being life 
insurance. In some few states, as in Pennsylvania, statutes have been passed 
which place annuity policies upon an equal basis with insurance so far as 
exemptions are concerned ;* but such is not the case in most jurisdictions, and 
certainly not in Kansas, where the insurance exemption alone is merely the 
result of a well established ruling of the Inheritance Tax Commission, and 
not under authority of an express statute. One important distinction between 
the two types of policies is plainly visible at the start; annuities are often sold 
or issued by companies or individuals other than those engaged in the sale 
of insurance, although it is perhaps more common to find insurance com- 
panies engaged in the sale of annuities. If, then, annuities were in effect in- 
surance, these other companies or individuals would have to conform to the 
insurance provisions of the statute books. This we know has not been done, 
nor has the state in most instances sought to have it done. 

As early as 1879 the distinction between these two forms of contracts 
was pointed out in People v. Security Life Ins. Co., 78 N.Y. 114, 34 Am. Rep. 
522. There the insurance corporation had agreed, for gross sums paid to it, 
to pay certain sums annually for life, and it was held that the contract was 
not in the nature of insurance and not governed by rules applicable thereto. 
More recently the same question has been considered in People ex rel Metro- 
politan Life. Ins. Co. v. Knapp, 184 N.YS. 345, 193 App. Div. 413, aff. 132 
N.E. 916, 231 N.Y. 630; Coyne v. Pacific Mutual Life Ins. Co., 47 Pac. 2nd 
1079; New York Life Ins. Co v. Majet, 101 A.L.R. 894, 173 Miss. 870; Rishell 
v. Pacific Mutual Life Ins. Co., 78 Fed. 2nd 881; Hall v. Metropolitan Life Ins. 
Co., 146 Ore. 32, 28 Pac. 2nd 875. These cases definitely determine that annuity 
contracts are not insurance. See also notes in 63 A.L.R. 719 and 100 A.L.R. 


* Bowers et ux vs Reinhard, 78 Fed. 2nd 776. But see also Legg v. St. John, 296 U.S. 489, where an 
annuity was held to pass to a trustee in bankruptcy under a statute similar to Kansas’ statute. 
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1452. Both the cases and the notes point out distinguishing characteristics and 
discuss numerous pertinent features. 

Annuities are offered to the public primarily as an investment and not 
as protection available through insurance. Annuity payments depend largely 
upon the life of the annuitant; consequently the cost of the policy is deter. 
mined largely by use of the life-expectancy tables, which, in a sense, is similar 
to the basis by which the cost of insurance is determined. In insurance the 
payment is contingent upon death or maturity; in an annuity whatever pay- 
ments are made ordinarily are paid during the lifetime of the annuitant and 
cease upon his death. Anyone who has the money necessary to purchase an 
annuity may do so, but since insurance involves a risk or contingency insured 
against, the purchaser usually must undergo medical examination. Carroll », 
Equitable Life Ins. Co., 9 Fed. Sup. 223. 

The opinion in Commonwealth v. Met. Life Ins. Co., 254 Pa. 510, 98 Atl. 
1072 has been much referred to in cases subsequently arising. It is said there: 


“In the case of an annuity created by contract a certain fixed 
sum is paid as a consideration for an annual sum to be paid to the 
grantee of the annuity. The simplest form of insurance is an agree- 
ment to pay a lump sum upon the death of the insured, the consid- 
eration of which is the payment by the insured of an annual sum 
known as the premium. Insurance as generally understood is an agree- 
ment to indemnify against the loss in case property is damaged or 
destroyed or to pay a specified sum upon the death of the insured or upon 
his reaching a certain age. An annuity is generally understood to be an 
agreement to pay a specific sum to the annuitant annually during life. 
The consideration for an insurance policy is generally spoken of as a 
premium, which is payable annually, semi-annually, monthly, or weekly. 
The consideration for an annuity contract is not generally regarded as 
a premium, and is known and covered by a single payment usually. The 
power to make insurance contracts and to grant annuities seems to be 
recognized as an entirely distinct field in the . . . statutes for incorporating 
insurance companies.” 


It is possible, however, that annuities may be made insurance by legisla- 
tion. To our knowledge this has not been done in any state, and there is 
nothing in the Kansas insurance code, Section 40, G.S. 1935, to indicate that 
it has been done in this state. A company selling annuity contracts is not 
necessarily an insurance company, unless a statute so provides, and is ordinarily 
not susceptible to legislative statutes regarding insurance companies. Note 63 
A.L.R. 719 and cases cited. For some purposes, however, the annuity com- 
pany may be made amenable to certain provisions of the statutes regarding 
insurance companies, notably the provision requiring the companies to pay 
a tax on certain premiums collected. It is submitted, however, that in such 
cases the tax is assessed on these premiums upon an entirely separate theory 
and not by virtue of their being insurance premiums. It should be noted here 
that, particularly with reference to insurance companies engaged in the sale 
of annuity contracts, the sum paid by the annuitant in purchasing his policy 
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has come to be known commonly as a “premium,” the same as in insurance 
contracts. Although there is a divergence of opinion, it has recently been held 
that the premiums collected under annuity policies are taxable the same as 
premiums collected for insurance contracts. Northwestern Mutual Life Ins. 
Co. v. Murphy (lowa 1937) 109 A.L.R. 1054. Even this case, however, points 
out the distinguishing features between insurance and annuities. 

As has been elsewhere stated in this material, that portion of an annuity 

ing upon the death of the first of two annuitants to the survivor, is gen- 
erally subjected to estate and succession taxation. This has not always been 
done. In In Re Wilson’s Estate, 143 N.Y. Misc. 742, 257 N.Y.S. 230, a hus- 
band and wife had entered into a contract whereby they paid $50,000 in lump 
sum to an insurance company who agreed to pay them jointly during their 
lives $4,108 annually and that sum to the survivor after one of them died. The 
policy was irrevocable and not subject to any change, alteration, or amend- 
ment by any of the parties. The state attempted to tax the survivor upon her 
additional annuity share, alleging that it passed to her upon her husband’s 
death. The annuity question was skipped by the court, which seemed to take 
the position along with counsel that the contract was one of insurance and 
thus exempt by statute from such a tax. It is possible, of course, for a contract 
of annuity to be entwined with provisions of insurance, but even where this is 
so there is no reason why the annuity provisions are not capable of separation 
from those pertaining to insurance. It is submitted, however, that the state 
proceeded upon the wrong theory, and that in this case it should have alleged 
the transfer was one made to take effect in possession and enjoyment after 
death—not merely that it passed to the survivor upon the first annuitant’s 
death. 

In 1929 the Board of Tax Appeals was called upon to decide the tax- 
ability of certain refunding annuity contracts, and it held that the value of 
the refund sums at the date of decedent’s death should be included in com- 
puting the gross estate under the Revenue Laws of 1918, which have not been 
changed materially so far as the pertinent provisions here are concerned. The 
Board also held that the annuity contracts, with special regard to refunds, 
were not insurance contracts, and that none of the payments thereunder were 
insurance proceeds. The funds were held taxable as a contract to take effect 
at or after death. Estate of Roxy M. Smith, 16 B.T.A. 314. This case was ap- 
pealed to the Circuit Court but was settled by stipulation, and since the Board 
has continued to enforce the provisions regarding annuities, there is no indi- 
cation that any concession was made on that point. Two subsequent cases 
reaffirm this position. Chase National Bank v. Commissioner, No. 50315 
B.T.A. (June 12, 1933) and Chemical Bank & Trust Co. v. Commissioner, 37 
B.T.A. No. 80 (March 29, 1938). 

A very interesting case is In Re Thornton's Estate, 243 N.W. 389, de- 
cided by the Minnesota court in 1932. In the early part of 1931 the decedent 
paid $30,000 to each of three insurance companies, for which they in return 
issued annuity policies. No future payments were required by the companies. 
None of the contracts contemplated any segregation of assets applicable to or 
securing the payments to be made under the contracts, but the lump sums 
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became the absolute property of the companies receiving the sum. Each com- 
pany agreed to pay decedent annually a specified sum beginning in 1932 and 
guaranteed decedent earnings similar to those available in life insurance con- 
tracts. These annuities had provisions, similar to those in insurance, whereby 
they were to have a cash surrender value, a loan value, the right to change 
beneficiaries, and to assign the policy. After the death of the annuitant, pay- 
ments were to continue until the face value of the policy was paid out. Such 
provisions are exactly the type ordinarily provided for in refund annuity 
contracts. 


It so happened that the annuitant died before 1932, and no payments 
were made to him. Under the contracts the beneficiaries were entitled to re- 
ceive, in addition to the $30,000 from each company, (a sum equal to the single 
premium paid less the annuity payments) interest on the balance of the single 
premium retained by the company. Since the annuitant died before arrival 
of the time for the first installment, the companies not only had to repay the 
total amount of premiums paid, but each of them had assumed the risk of 
small earnings and the depreciation and loss on their own investment, the 
result of which might have been that the company would be required to 
make during the purchaser’s lifetime a larger annual payment than it earned, 
and upon the purchaser’s death, pay to the beneficiaries an amount in excess 
of the benefits accruing to it from the premium paid.* 

The court conceded, without deciding, that there was no statute designed 
to impose a tax upon insurance benefits payable to named beneficiaries, and 
the estate contended that these policies, having so many features of ordinary 
insurance policies, were not subject to succession taxes. Part of the court’s 
opinion follows: 


“Although the contracts here in question have features common 
with ordinary life insurance policies, their true effect and scope are vastly 
different. It cannot well be denied that the $90,000 Thornton paid to 
these companies virtually remained at his disposal, use, and control, as 
long as he lived and passed at his death to the beneficiaries he named. 
True, the money he paid became the property of the companies, but they 
guaranteed to him a certain percentage of earning thereon each year, and 
agreed to pay him specified annuities each year together with such divi- 
dends as might be earned and allocated to the fund his $90,000 might 
help to create. As long as he lived he had the right to have his money 
returned upon notice. It seems to us that this $90,000 under these con- 
tracts stands precisely in the same relation to him as if he had deposited 
that amount in a bank under a contract similar to one of these. There 
would be an obligation to pay the whole sum paid or deposited to him, 
if demanded in his lifetime, and to appointed beneficiaries upon his 
death. This obligation was an estate or property right of his which the 
beneficiaries named succeeded to at his death, and is subject to the tax.” 
(Italics mine.) 
is one of the reasons assigned by some insurance companies for their refusal to enter the an- 


* This 
nuity field, or for their withdrawal from it. The Metropolitan Life Ins. Oo. no longer issues deferred 
annuities, and its smallest contract calls for a cash payment of at least $5,000. 
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Incidentally, the court also remarked that the evident purpose of this devise 
was to evade the expense and trouble of having to probate decedent’s estate 
and to pay the succession tax. Of this it said: 


“The law will look behind the name of contracts—those so-called 
insurance policies—and ascertain their scope and purpose to determine 
whether or not they come within the operation of the succession tax.” 


The court also discussed the theory that these contracts are similar to a trust 
whereby the settlor reserved to himself the entire beneficial interest thereof 
during his life, as in In Re Rising’s Estate, 242 N.W. 459 (Minn. 1933), but 
distinguished this instance upon the ground that the money paid to the com- 
panies became theirs absolutely. 

Many of the cases heretofore cited on the insurance proposition were 
likewise cited in the opinion, and the court definitely determined that tech- 
nically these contracts were not insurance policies. 


“. . + The contracts in the case at bar are more than annuity con- 
tracts. There is some risk as in insurance connected with the latter. The 
company stands to gain if the annuitant should die before he attains his 
expectancy age, and to lose if he long survives that age; whereas under 
these contracts the amount paid in or deposited is always for the use and 
at the disposal of the one who paid it as long as he lives, and passes to 
the beneficiaries at his death.” 


We humbly submit that the cases hereinabove discussed and cited con- 
clusively demonstrate the weight of the better view of the courts on the propo- 
sition that annuities are not insurance contracts and that they are not to be 
regarded as insurance contracts, particularly for purposes of determining estate 
or inheritance taxes. As was stated in Succession of Cotton, 172 La. 819, '135 
So. 369 


“It is within the contemplation of the statute relating to inheritance 
taxes that all legacies of all classes of property shall be subject to an in- 
heritance tax, save such legacies as are expressly declared to be exempt 
in whole or in part, and then only to the extent of the part declared to 
be exempt. That this is so is apparent from reading our statute.” 


See G.S. Kansas 1935, 79-1501 declaring that the tax is imposed upon every 
inheritance, legacy, or donation, or gift made in contemplation of death or to 
take effect in enjoyment or possession at or after death. An annuity is property, 
and as such is subject to the same provisions of the law as are other forms of 
property not specifically exempt. Annuities created by will are often called 
legacies, and the terms are often used interchangeably, the term legacies pre- 
— including annuities. In 2 American Jurisprudence 832 there is 
said: 
“If an annuity is a mere personal charge upon the grantor or donor, 
it is in effect a mere chose in action for the payment of money.” See 43 
A.L.R. 1053, 53 Conn. 102. Also see Hammond v. Bibb, 174 So. 634; In 
Re Olivers Est., 68 Pac. 2nd 735; Daniel v. Life Ins. Co. of Va., 102 
S.W. 2nd. 
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III. 

Although annuities are offered primarily as an inducement for invest. 
ments and have as their main purpose the security of income during the de- 
clining years of life, they can be and undoubtedly are at times devices used 
in attempts to avoid or evade state transfer or succession taxes. So far as the 
federal estate tax is concerned, there is little likelihood of evasion since the 
federal authorities are better equipped than states to investigate estates and 
have more and better methods of checking assets, besides having a gift tax 
which is applied not infrequently. Few state governments have gift taxes; 
Kansas has no such tax; nor has it adequate facilities for investigating and 
checking the personal property belonging to an estate, particularly annuities 
(although it might arrange to do so by compelling the companies to report 
the sale of such contracts). As a result numerous policies no doubt have es- 
caped taxation here, and judging from the rising sale of such contracts, the 
escaped assessments in a few years will amount to a magnificent sum. Even 
were the annuities reported, it is certain that not all of them would be sub- 
ject to taxation because additional facts could alter the taxable status of each. 
Although the cases on the entire subject are few, yet certain fundamental 
principles have been, established which may well be kept in mind by lawyers 
drafting the annuity contracts and by investors purchasing them. We refer 
now to all types of annuities, but place a particular emphasis on those con- 
tracts derived from sources other than insurance companies, and mainly those 
associated with gifts to charitable or educational institutions or for family 
settlements. 

In making or examining these contracts it is wise to consider (1) whether 
or not the agreement is to be construed as a whole or whether it may be 
broken into its component parts; (2) whether or not the effect of the agree- 
ment being broken into its parts will alter the legal results as to any of its 
clauses; (3) who paid for the contract; (4) who receives the benefits there- 
from; (5) who possesses the rights of ownership, if any. The basic factor in 
determining the liability of a particular contract so far as succession taxes are 
concerned, will be found in the language of the contract or policy itself. Being 
property, these contracts must be treated the same as any other property in 
the absence of specific statutory authorization for exceptional treatment. Not 
being in the nature of insurance, there is usually not a specific exemption 
available, but, in order for a binding tax assessment to be legally imposed, 
there must take place a “transfer” within the meaning of the statute upon the 
death of the decedent.* Where the property rights in an annuity contract 
of someone other than the decedent are matured or ripened by his death, a 
taxable transfer takes place, and the present value of the amounts payable 
thereafter under the contract must he included in the gross estate of the 
decedent. 

Let us, for purposes of illustrating the effect of the law of succession 
taxes upon certain transactions, assume that Mr. A has $12,000 and wants to 
give it to two designated beneficiaries and yet assure himself of an annual 
income for life equal to that he could get by retaining the $12,000. Mr. A. 


* Or there must be something capable of transfer under Estate Tax Laws. 
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can do several things. First, he can purchase an annuity payable to himself 
in the sum that $12,000 would earn at six per cent per annum. This he might 
do for say $4,000 and then he could give the remaining $8,000 outright and 
jt would not be a taxable transfer except perhaps under a gift tax, because 
there would be nothing to pass at his death.* The same result could be 
reached if the donees bought the annuity and exchanged it for the $12,000. 
The gift tax would be the same in either of these instances, there being a 
partial consideration for the $12,000. 

Third, the donees could give their promises to pay the annuity to Mr. A 
in exchange for the $12,000. This is, in some degree, much the same as a 
straight business transaction most nearly approaching what actually takes 
place when an annuity policy is sold by an insurance company. As such, we 
know that the insurance company does not succeed to a taxable interest at the 
annuitant’s death, and we logically assume that the result would be the same 
in this instance. It will be, provided that there is no clause or stipulation in- 
serted which alters this simple business-like transaction or exchange. Of this 
simple type of arrangement it was said In Re Honeyhan’s Estate, 98 N.J. Eq. 
638, 129 Atl. 393, aff. sub nom. Bugbee v. Church (sup.) 131 Atl. 924, 134 
Atl. 915: 


“The transfer to the donee is immediate and absolute. There is no 
restriction or incumbrance on what the donee may do with the thing 
transferred from the very moment of the transfer. The promise of the 
donee to pay the donor for life an annual sum which is in fact equal to 
six per cent of the value of the thing actually transferred is entirely 
separate from and independent of the thing actually transferred. What- 
ever may hereafter happen to the thing transferred, whether it be by 
investment and reinvestment increased, or diminished, or entirely lost, 
whether the income received therefrom by the donee increases or de- 
creases or vanishes, in no wise varies or affects the obligation of the donee 
under its promise or contract.” 


A recent illuminating case falling directly within this third alternative 
is In Re Galpin’s Estate, 295 N.Y.S. 192 (1937) where decedent had made 
agreements whereby he was to receive stipulated annual sums from the donee, 
and after his death others were to receive these payments from the donee. 
The evidence disclosed, according to the court, that title to the sums involved 
had passed to the donee during the decedent’s lifetime and that the funds 
thereafter remained in possession of the donee. We quote: 


“One test of the nature of the transaction would be the remedy of 
the donor in the event of the failure of the donee to pay the stipulated 
annual sum. Could he have sued and obtained a cancellation of the 
agreement and a refund of the money deposited, or would his course 
have been a suit for the payment of his annuity? We think the latter. 
And if, by chance, the donee was insolvent, deceased would have been 


* The federal government allows $5,000 a year in gifts to a single individual if there is » non-future 
interest. Mr. A could thus give $5,000 during one taxable year and $3,000 the next, or give each of 
the beneficiaries $4,000 and avoid any taxation. This amount would later, however, probably be 
deducted from the federal estate tax exemptions. 
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the loser, for there is nothing in the agreements which calls for the 
segregation of the sums paid, the sale, or the manner of investment of 
the same by the donee. True, the agreements call for a purpose desig. 
nated by the donor in the expenditure of his money at the appropriate 
time, but that in no way interferes with the passing of the title nor the 
possession of the funds by the donee during the lifetime of the donor.” 


The real issue was not whether there had been in the strict sense a “trans- 
fer” of the decedent’s property, but whether death had brought into being or 
ripened for the beneficiaries under these agreements property which was of 
such nature as to make appropriate the imposition of a tax upon the result! 
The agreements involved offered the right of modification and alteration as 
to the payment of annuities after the donor’s death, the use and name of the 
fund, etc., of this the court said: 


“This condition must be weighed in the light of the nature of the 
right of alteration and modification. Does it go to the heart of the agree- 
ment and affect the transfer of title and possession to the assets? Does 
it diminish the fund or restrict the donee in a material way, or is it a 
change in the method of the disposition of the corpus of the fund after 
the period of the payment of the annuities has expired? I think the latter. 
Therefore, it is not the kind of amendment or modification that brings 
it within the rule of the cases declaring that a reservation by a donor or 
grantor to alter, amend, or extend the terms and conditions of an in- 
strument makes the transfer taxable.”* 


Another recent case, In Re Krause’s Estate, 191 Atl. 162, 325 Pa. 479 (1937) 
falls also within this alternative. There the donor, in consideration of a lump 
sum gift to a college, received writings in return agreeing to pay him a semi- 
annual annuity of six per cent. In view of the language employed in the in- 
struments (quoted in full in the opinion) and the prompt mingling of the 
funds with those of the general funds of the college, the gift was held to be 
a completely executed transaction. Since the fund itself was no longer solely 
liable for the annuity, but the whole available resources of the college instead, 
no tax was assessable. The college thus had complete enjoyment and the 
donor could take nothing away from his original gift. See also Fidelity Union 
Trust Co. v. Martin, 192 Atl. 74 (N.J. ’37) as to gifts designated in the opinion 
as Group (1). 

As a fourth alternative, suppose that there is the same arrangement super- 
ficially as that used in the third illustration, but actually other conditions are 
imposed in the contracts. Just what conditional additions will constitute a 


1. Note that upon the donor’s death a right'accrued to his beneficiaries against the donee of the gift. 
But since the donor had parted with complete ownership and control over the funds, nothing could be 
said to have passed from him unless it be said to have passed during his lifetime, in which case 
the only tax imposed would have to be upon the theory of a gift and not a succession. 

By analogy, why is this not also applicable to annuities purchased from insurance companies? 
There the payments are not segregated, nor is there a restriction upon investment, and there may not 
be a cancellation clause in the contract. 


1. Except for this last modification the case is in accord with part of the decision in the Honeyman 
case, supra, and we might accept the decision except for this modification. We submit, however, that 
the better view still is that if any control or interest, however small and seemingly insignificant, is 
retained by the donor, then he has not parted with such complete possession and enjoyment as to be 
the basis for a non-taxable order. By analogy it would seem this case may be likened to an irrevocable 
trust which retains to the settlor a life interest in the corpus. The transfer is during the settlor’s 
lifetime, but the benefit and enjoyment pass only at his death. 
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difference in the taxable status of these two alternatives is a matter of legal 
conjecture. The line of demarcation is so thin that even the courts exper- 
ience difficulty in following it. The New Jersey court in the Honeyman case 
attempted to distinguish the two by saying: 


“The distinction rests . . . on whether or not the donor retains or 
rather whether the donee is deprived of an interest of some kind, whether 
as to principal or income or both, in the very property transferred, until 
the donor’s death. Even though the immediate possession passes to the 
donee, if the donor or some third party is to derive interest on the sum 
transferred, or the income, or part of the income, arising from the prop- 
erty transferred or from other property which the donee might substi- 
tute in place thereof (the same corpus though in another form) or a sum 
equal to the whole or a part of the income arising from such corpus 
(the same income in another form), in any such case the intent is clear 
that the enjoyment (in whole or in part) of the thing transferred is in- 
tended not to take effect until the donor’s death. But where the enjoy- 
ment of the thing transferred is in no wise delayed until the donor’s 
death, notwithstanding that the donee’s entire net income may be in no 
wise increased, or may even be diminished, until the donor’s death, the 
transfer is not taxable.” 


While we can agree that this is a logical and sound distinction, still we 
differ, as courts will, in its application to a specific set of facts. In the Honey- 
man case the court had two transactions approaching this alternative under 
scrutiny. One recited that the gift was paid and received as an “absolute gift” 
subject only to the donee’s agreement to pay the annuity. This, the court held, 
in no way created a reservation of interest in the subject matter of the gift; 
that the parties intended a gift as to the value of the thing transferred in 
excess of the value of the annuity promised as consideration. A subsidiary 
transaction in the same contract, relating to a separate gift, was followed by 
the clause that it was “to be devoted to such uses and purposes as are here- 
inafter provided,” and among the specified purposes the only important one 
was the payment of the annuity to the donor for life. In the same breath that 
the first transaction was held non-taxable, the second was held to lie within 
the statutory provision compelling taxation. To us this seems to be splitting 
hairs into quarters and halves, for in either case, had the donee not paid the 
annuity, the contingency upon which the so-called gift was made, would 
have happened. What is the distinction, if any, between “subject to” and 
“to be devoted to” the payment of an annuity? The donee can never possibly 
fulfill its duties under the contract until the donor’s death (or at least no one 
knows whether he will or not) so the transfer should be taxable.* 


* Under a statute simiiar to that upon the statute books of most states, the criterion in the Honey- 
man case was declared to be: ‘‘Is the transfer one which is intended not to take effect until the 
transferor’s death, in possession or enjoyment! If so it is taxable; otherwise not. The statute does 
not say that the transaction is taxable if it is such that the result thereof is to leave the transferor 
with an annual income for life equal to or greater than the annual income which he would or could 
have derived from the property transferred had he retained it, nor if it be such that the result there- 
of is to impose upon the transferee an annual expense for the life of the transferor equal to or greater 
than the annual income derivable by the transferee from the property transferred. Hence it must 
needs be immaterial whether or not either or both these results are accomplished by' the transaction, 
provided the transaction be not one comprising a transfer intended not to take effect in possession or 
enjoyment until after the transferor’s death.’’ 
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In support of our idea on this matter we rely on the subsequent opin- 
ion of the same New Jersey court expressed in Fidelity Union Trust Co. v, 
Martin, 192 Atl. 74 (1937) where, among other transactions, was a gift to a 
donee “absolute, subject only to the agreement hereinafter expressed,” which 
was to pay the annuity. Although purporting to follow the Honeyman Case, 
the court said: 


“This language indicates that the gift does not become completely 
operative to transfer full and unconditional beneficial ownership to the 
donee until the agreement to pay the annuity has been performed— 
which would be at the donor’s death; until that time the effectiveness 
of the gift is subject to and conditioned upon the payment of the life 
annuity, and remains incomplete. So much of the subject matter as is 
represented by the life annuity for the payment of which the subject 
matter is, in effect, made security, is thus withheld from the donee until 
the donor’s death; and this interest thus withheld exceeds the normal 
income from, or value of the enjoyment of, the subject matter of the 
gift. These transfers are taxable.” 


We submit this case as being the better opinion, and while it does not entirely 
remove the conflict between prior New Jersey decisions, which it attempts 
to harmonize, it is suggested that as the latest expression of the subject, it 
will probably control as to this type of transaction at least.’ 


Fifth, Mr. A could transfer the $12,000 and exact a bond from the donees 
for the payment of the annuity. In case of non-performance by the donee, 
the bond would be available. This sort of arrangement has almost uniformly 
been held to result in a non-taxable transfer upon the death of the donor. 
In Re Edgerton, 35 App. Div. 125, 54 N.Y.S. 700, aff. 158 N.Y. 671 (1898): 
People v. Christian Missionary Society, 341 Ill. 252, 173 N.E. 132; In Re Hamil- 
ton, 259 N.W. 433, 99 A.L.R. 955n (Wisconsin ’35).” 

While the facts in these three cases are very similar and the decisions vir- 
tually the same, we cannot agree that they are entirely alike. Though the Ed- 
gerton case has been more or less frequently cited, not always have the courts 
been inclined to follow it completely. In Re Galpin’s Est., supra. There is a 
striking difference between that case, where the conveyed funds were segre- 
gated and subject to sale upon default of the obligor, and the other two cases 


1. In the same case there was a class of gifts (Group 3) wherein the phrase ‘‘not to be de 
voted to the general uses and purposes of the donee until maturity (donor’s death)’’ was contained. 
This was held to make the transfers taxable. 

2. In the Edgerton case a penal bond twice the value of the conveyed property bound the obligors 
to deposit the conveyed property as a collateral security for the payment of the annuity. By virtue 
of a power of attorney given by the obligor, the donee was to collect the income from the property 
or sell enough of it to pay the annuity in case the obligor defaulted. Of this, the court said: ‘‘In fact 
the transfers from the time of their delivery did take effect in possession and enjoyment; there was 
no provision for disturbing such possession or enjoyment unless the obligors failed to perform their 
agreements, and only then to the extent necessary to enforce payment of the debts of the obligors. 
pee od further was necessary to be done by the grantor, or the donor to'complete the title of the 

nsferees.’’ 

In the Missionary Society case a bond was executed by the society for the payment of a fixed sum 
for life to the donor of a gift. Upon the donor’s death the society was to pay the annuity to others. 
This transfer was not taxed, the court relying on the theory that there had been a complete parting 
of control, ownership, and possession whereby the donation became the absolute property of the s0- 
ciety. The donation was commingled with the other funds of the society and became incapable of separa- 
hw J The decision held that the payment of the annuity rested upon the separate obligation of the 
society. 

The facts in the Hamilton case are virtually the same as the preceding case except that there was 
no showing of a commingling of funds. We quote: ‘‘No contention is made that if the transaction herein 
omonste? to purchases of annuities . . . the money paid over by him .. . were in whole or in part 
taxa e.’" 
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where the funds were commingled and the obligators absolutely bound to 
the full extent of their assets. The Missionary Society and the Hamilton cases 
would seem to be analogous to the strict construction of the third alternative, 
and with those we are in accord as to the court’s decision. As has been previously 
stated, the line of demarcation in each of these examples is an onion skin. 
While we agree upon the law to be applied, we may differ in its application to 
a particular transaction. It should be remembered that each transaction must 
be closely scrutinized to determine the true effect of the transfer or supposed 
purchase, and the purpose behind it. Various minor looking words or phrases 
may be sufficient to change its taxable status. As in all other cases involving 
legal queries, the intention of the transferor is not what his expressed inten- 
tion is or might have been, but what, from a view of all the circumstances 
and facts connected with the case, it is held to be in the eyes of a court of law. 
If the transfer be one designed primarily to evade or defeat taxation, then tax 
it; otherwise there is room for leniency: The obvious difficulty lies in deter- 
mining, as a matter of pure fact, what the intention of the transferor was. 

Sixth, Mr. A could make a transfer similar to that in the third alternative, 
providing further however, that in exchange for the transfer the donee should 
pay to him the income or interest derived therefrom during his life. The 
cases uniformly hold such transfers to be taxable, and thus it may be said that 
this in effect is the same sort of arrangement as the fourth alternative, the “in- 
terest or income” proviso making the change in the taxable status. Such a 
transfer is analogous to a warranty deed executed reserving a life estate, or 
to a transfer in trust reserving the income or interest therefrom, either of which 
have been the subject of many court decisions not necessary here to enumerate. 
Although the actual transfer takes place during the donor’s lifetime, he retains 
the beneficial enjoyment or interest in it, and the transaction is properly con- 
strued as a gift intended to take effect in beneficial enjoyment and possession 
at the donor’s death. In Re Harvey's Estate, 129 Atl. 393 (N.J. ’34), 2 NJ. 
Misc. 247; aff. sub, nom. Moore v. Bugbee, 135 Atl. 919; aff. 278 U.S. 565, 73 
L. Ed. 501; In Re Cornell, 170 N.Y. 423, 63 N.E. 445 (1902); Todd’s Estate, 
237 Pa. 466, 85 Atl. 845, 43 L.R.A.N.S. 869 (1912) ; Conwell’s Estate, 5 Pa. Co. 
Ct. 368 (1888) ; Tyler v. U.S., 281 U.S. 497, 74 L. Ed. 991; Updyke v. Commis- 
sioner, 88 Fed. 2nd 807. It makes no difference that other provisions in the 
nature of alternative three are also used or that the transfer was made in trust. 
Fidelity Union Trust Co., supra, (gifts in Group 4 and 5); In Re Norris, 241 
N.Y.S. 360 (1928). 

Seventh, Mr. A could make a transfer in form absolute, conveying property 
to the donees in return for their promissory notes, contemporancously executed, 
to pay donee a stipulated sum annually during his life, and by collateral pledge, 
agreeing to convey the property to a trustee to secure payment of the notes. 
Such a transaction has been held taxable. Tipps v. Bass, 21 Fed. 2nd 460. It is 
submitted that, without the security provision, this transaction would be anal- 
ogous to the fifth alternative, when bonds were used instead of promissory 
notes, and which was held non-taxable. 

Doubtless there are other types of annuity arrangements conceivable, but 
the foregoing analysis includes and demonstrates for the most part the legal 
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hurdles which are and will be brought into the field. A prospective pur. 
chaser should not lose sight of the fact that so far as inheritance taxes are 
concerned, as opposed to estate taxes, each beneficiary may have a specific 
exemption. He may not wish to sacrifice the safeness of his annuity by part. 
ing with complete control or possession. If this factor is immaterial, it js 
possible to make such a gift as to avoid any taxation thereon at his death, 
Too, it is always possible for an individual to enter into a bona fide trans. 
action or contract which necessarily involves some transfer of property, in 
return for which payment may be made in the form of an annuity. This, of 
course, is perfectly valid and not subject to taxation in case the annuitant 
should happen to die unless there should be something passing directly from 
the annuitant or his estate to others. See Lincoln v. U.S., 65 Ct. Cls. 198. 

Various problems may also arise involving computations of annuities. It 
is generally held that for purposes of taxation, a bequest of an annuity is to be 
computed on the basis of the sum required to purchase an annuity of the 
amount required. In Re Wilson, 143 N.Y. Misc. 762, 257 N.Y.S. 230; Bridge- 
port Trust Co. v. Fowler, 128 Atl. 719, 102 Conn. 318. Kansas, by statute, uses 
the American Experience tables for calculating values, and arrives at ulti- 
mately the same result by computing the present value of an annuity to be 
paid over a certain period of years. 

As yet, there is only one case involving annuities spread on the reports 
of this state, Wellman v. Jewell County Commrs., 122 Kansas 229 (1927) but 
that involved none of the problems herein discussed. Still, the field is wide open 
with problems and difficulties, and the attorney and counselor will do well 
to keep himself informed on the subject. 
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What (Constitutes a Practical Legal Education 
PRELEGAL EDUCATION 


By Freperickx J. Moreau 
Dean, School of Law, University of Kansas 


Our subject is education for the practice of law. Conveniently, it divides 
itself into prelegal and law-school education. Putting first things first, it is 
not improper to discuss prelegal training at the outset, though a knowledge 
of the nature of law itself would aid us in understanding what background 
is likely to prove most helpful in its study. The two things are inseparable. 
One of our objectives is to convince ourselves of the unity of all learning. It 
is all one web. There is hardly a factual set-up of endeavor, of scientific in- 
quiry or human relationship that does not eventually wend its way into the 
body of law. 

Perennially, law teachers are asked such questions as these: what consti- 
tutes the best prelegal training? Why don’t you set up a required prelegal 
course for the colleges to follow? Junior college representatives, prospective 
law students, and members of our regular college faculties have raised these 
queries. All assume that there must be some preferred, most desirable type 
of prelegal training. The problem has been before the Association of Amer- 
ican Law Schools, repeatedly, and every time some bold law teacher has the 
temerity to raise the question, it immediately becomes obvious that the mem- 
bers of the association are not ready to agree upon a specific answer to the 
question. The matter has been considered by law school faculties. Results 
clearly indicate that the members of such small groups represent divergent 
views upon the desirability of a set course of study. The reason for this is 
that law teachers, who have been watching law students come and go over 
a long period of years, have not been able to detect much correlation be- 
tween superior law-school work and any particular type of prelegal training. 
Some law students do well upon the basis of a training in the natural sciences 
and mathematics. Others do well upon a basic training in the social sciences, 
and some even do superior law work having had the bulk of their collegiate 
= in the fine arts. Likewise, each type of training yields its quota of 
ailures. 


No Scientifically Based Curriculum 


The answer to our problem has not been reduced to any scientific basis 
to date. Most of the large law schools follow a policy of admitting all stu- 
dents whose college degrees are not distinctly disreputable, on the theory that 
only by giving students a trial for one year can their capacity for law study 
be ascertained. This is the method of trial and error. Obviously, it is waste- 
ful and costly. The wastefulness of this method is strikingly illustrated by 
what happened at a large eastern law school during the academic year 1927- 
1928, during which year, the school used the trial and error method, ex- 
clusively. There were 386 students admitted to the first-year class in the fall 
of 1927, of whom 146 were sent home in June for failing to meet the scholas- 
tic standards of the school. This means that nearly 42 per cent of the entering 
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class failed. Since that time, the school has developed a method of selection 
based upon several factors. Roughly these are: the student’s college average, 
his score upon a special capacity test, the recommendations of the college 
deans and professors, the student’s application, and in most cases a personal 
interview with the applicant. This new method has reduced materially the 
size of the entering class as well as the percentage of failures in the school, 
But it is likely that the new method eliminated some students who would 
have done excellent work had they been admitted. You see that the five 
tests make no mention of course content. 

This experiment in such eastern school shows, at least, that it is worth- 
while to consider how to improve the prelaw studies. In the February issue 
of The American Bar Association Journal, Arthur T. Vanderbilt, president 
of the association, said: “We must give our thought to the prelegal cur- 
riculum. The problem is one which every university head and every law- 
school executive may well ponder.” The problem is a live one. The young 
man who desires to train himself for membership in a great public pro 
fession is entitled to some fairly definite advice as to how he should proceed. 
It is not impossible to improve the content and quality of the prelegal course. 


Objectives of Prelegal Training 
Training for law should be designed to attain three objectives. It should 
give the student a wide range of information, teach him the basic thought 


processes, and give him a facility for oral and written expression. 


In the first place, the lawyer must be thoroughly informed. He must 
know his environment and be alive to it. So the natural and social sciences 
should be studied. Most law cases involve some phase or phases of knowledge. 
The experience of a recent law-school graduate illustrates our thesis. The 
first case in which he became involved presented to the court the question 
whether oleomargarine could be legislated out of existence. It would have 
been most fortunate for him to have known the last word in chemistry, be- 
cause the basic problem was whether the product was deleterious to health. 
Moreover, the legislation was designed to protect the dairy industry, so the 
problem had a distinct economic slant. The police power of the states was also 
definitely involved, so the dual nature of our government, the doctrine of 
separation of powers, was of controlling importance. Therefore, a knowledge 
of political science, which treats of the theories of government, was most 
helpful. Another example: The negotiability of a bill of exchange or prom- 
issory note depends upon certain definite requirements, legal rules. The in- 
strument must be in writing, and signed. It must contain an unconditional 
promise to pay or order to pay a sum certain in money. It must be payable 
to order or bearer. It must be payable on demand or at a fixed or determinable 
future time, etc. For anyone to assume that because he can recite these rules 
he knows what is involved, just reveals a complete failure to understand the 
nature of law. Such rules cannot be understood, save by a knowledge of 
history, and the daily practice of bankers and business men. Hence in order 
to understand such cases the student should know banking, finance, foreign 
exchange, economics. Consider another situation: It is common knowledge 
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that an insane person is not punishable criminally for acts committed while 
insane. Recently the question arose whether an insane person is liable for 
injuries inflicted by him under such circumstances that if a sane man caused 
them he would have been considered negligent. In other words, suppose 
an insane man operates an automobile in such a manner that his conduct 
falls below the standard conduct of reasonable, sane men, and as the result of 
such operation someone receives a broken leg. Is the insane man liable for 
the injuries inflicted? By hypothesis he is not at fault. His insanity makes 
it impossible for him to be guilty of any degree of culpability. Should a 
liability be imposed upon such a man? Most courts have answered the ques- 
tion affirmatively, and have held the insane man liable. Again, to assume 
that because a person knows that the insane person is liable, he knows the 
law is far from the truth. Unless he understands the reasoning processes by 
which the courts have arrived at this conclusion, a knowledge of the rule is 
meaningless. Imbedded in the language of the court opinions, the following 
reasons appear in support of the rule: First, where one of two innocent people 
must suffer loss, the one who occasions it should bear it. Secondly, it is said 
that if the insane person is made liable, his relatives will likely take care of 
him and prevent him from going out with an automobile. They will re- 
strain him because they will not desire to see their insane relative’s estate 
dissipated in paying judgments in favor of injured persons. Self-interest is 
the motivating force. Third, it is suggested that if the insane person is not 
held liable there will result much simulation of insanity in civil cases as we 
now know it in criminal cases. Moreover, courts have said that a failure to 
hold him liable would often times lead to situations in which wealthy insane 
people would cripple and pauperize sane persons, leaving them destitute and 
without any remedy. It seems superfluous to add that these basic reasons 
find their sources in the content of such courses as ethics, sociology, economics, 
general philosophy, and psychology. These are the matters that should be 
emphasized in the study of law. Truly, the law student should be informed. 
The ambitious young man looking forward to the study of law can well afford 
to spend four or five years in college, obtaining information about his en- 
vironment. 

The second objective is to teach the candidate how to use his informa- 
tion. He should know how to think. From the days of Aristotle, the law 
has been anchored to reason, divine reason. It was thought that in this man- 
ner the law would be safe from the passions of men. In the days of Queen 
Elizabeth and Shakespeare, Lord Coke restated the premise that “Reason is the 
life of the law.” Consider what has happened to law in Germany, Italy and 
Russia. Dictators chafe under laws. It is the one force that slows up their 
marches. It takes time to stop to reason. There is much truth in the words of 
Coke. For the common law is more than a set of rules. It is a method. It is 
a creation of the thought processes. The syllogism should be the lawyer’s 
handy tool. By its use he should find it easier to discover the crucial issues 
involved in the cases. He should be able to reason inductively and by way 
of analogy. Equally important is it for him to know the limitations of those 
useful tools. The blind, careless use of the syllogism is dangerous and will 
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often lead to the wrong conclusions. The premises must be understood. In. 
ductions in law are also very deceptive. This is due to the fact that seldom, 
if ever, are factual situations entirely similar. Law cases are very much like 
human fingerprints. They are not alike. Hence dangers lurk in generaliza. 
tions based upon cases. Justice Holmes was warning against this danger when 
he said that “generalizations do not decide specific cases.” The specific case 
may be quite different from those which gave birth to the generalization. 


Influence of External Events on Law 

While it may be true that particular cases differ, and there are no two 
of them alike, there are roughly similar fact-patterns. Due respect for these 
is what gives law its necessary stability. New inventions, new experiences are 
constantly making their impingements upon the old patterns, reshaping them 
to suit more modern needs. These influences are the life-giving breaths of the 
law. Thus the law receives its normal growth. Justice Holmes expressed it 
fully when he said, “The life of the law has not been logic, it has been ex- 
perience.” He does not say that law has nothing to do with logic. It is prob- 
ably true that as scientific a thinker as Holmes gave logic a very prominent 
position in the whole of law, admitting enough of experience to insure a 
normal growth. If new experiences give too much life the result is chaos, 
The problem is to find the happy medium between stability and growth. 
Mushroom growths and booms lead to undesirable results. A college student 
looking forward to the study of law cannot overemphasize the study of 
philosophy. Let him study Aristotle, Plato, Acquinas, Kant, Berkeley, James, 
Mill, Dewey, Russell, and others. Let him acquaint himself with the think- 
ing of the ages. This type of training gives a firm grasp of what may be 
called—method. Thought technique can be used everywhere. It insures an 
approach or approaches to any problem. Method brings order out of chaos. 
As one anonymous writer expressed it, “Method is the light and life of study; 
without it the simplest subject is dark, and with it the most abstruse is often 
easy and even pleasing.” 


Necessity for Power of Expression 

The third objective is the development of the candidate’s power and 
facility of expression. The lawyer’s thinking comes to fruition either in oral 
or written expression. Most of the writings of lawyers are public documents. 
Pleadings, deeds, corporate charters, trial records, court opinions, are perma- 
nent records. They are inspected and analyzed long after the writer passes 
on to his eternal rewards. Hence the need of proficiency in the art of writ- 
ing. Would that future lawyers heeded the advice to study Greek and more 
Latin. The knowledge of the languages facilitates the choice and use of 
the precisely suitable words. It leads to both clarity and simplicity of expres- 
sion, which spell persuasiveness. Note an illustration. It is a common, ac- 
cepted principle in the law of defamation that it is more serious to write 
than to speak defamatory words. Words which are not slanderous when 
spoken may be libelous per se if written. The reasons for this distinction have 
been stated variously. It has been said that the written word indicates greater 
malignity, and is more widely diffused. Just before his appointment to the 
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United States Supreme Court, Judge Cardozo, a master of words and their 
use, explained the distinction with this short, concise, compound sentence, 
“The spoken word dissolves, the written word abides.” All the time and 
efforts which a lawyer has devoted to the languages, literature, and compo- 
sition pay large dividends in the practice of the profession. 


Importance of Knowing How to Study 

Thus far consideration has been given to curricular content with three 
objectives in mind. The emphasis has been on what to study. It is equally 
important to emphasize how the studying should be done. The battle is half 
won if proper habits of study are developed in the high school and college. 
Hearing of Glenn Cunningham’s recent record mile, few people think of the 
years of careful training he lived through. In fact, the diligent doing of any 
work is of paramount importance. It builds character, and enables the doer 
to apply himself to any task. I believe this accounts for the fact that students 
with widely variant prelegal training do well in the study of law. Their 
success must be attributed to the manner in which they have applied them- 
selves throughout their entire training. As Mr. Justice Holmes says in one of 
his letters to Mr. Wu, “One cannot jump at once to great ends.” He under- 
stood the value of years of self-discipline. Unfortunately, hardly a week goes 
by but some young man reveals that he has been advised by people who 
should know better that he will have to learn his law when he gets out in the 
practice; that it matters not what training he obtains in college or law school. 
Such advice, of course, is poisonous, misleading, fallacious. It undermines the 
applicant’s character, and oftentimes prevents him from getting the bene- 
fits which disciplinary studies alone can give. 

The student who has been blessed with a thorough prelegal training will 
find that he can dip down into it for his jurisprudence. For jurisprudence 
seeks the reason, the ultimate justification for rules. Though his law training 
was obtained in a school which emphasized craftsmanship instead of legal 
science, his broad prelegal training will save him from narrowness. If he 
obtains a broad law training superimposed upon a balanced prelegal education, 
he is fortunate indeed. He is fully equipped to aid courts in the making of 
judgments. Moreover, he can appreciate the thought of Sir Walter Scott 
whose advocate in Guy Mannering says, “The lawyer without history or lit- 
erature is a mechanic—a mere working mason; if he possesses some knowl- 
edge of these he may venture to call himself an architect.” 


THE LAW SCHOOL EDUCATION 


The practical is that which is available, usable or valuable in practice 
or action. It is designed to facilitate the attainment of ends. Hence the degree 
of practicality which anything possesses must be ascertained by its utility, its 
value in analyzing problems awaiting solution. All activities in which a per- 
son engages from the time of birth have some practical value. All exper- 
ience, all acts, develop some ease of performance, some dexterity along some 
lines. Educational efforts reward the actor by improving his “savoir faire” 
in one or more fields of action. 
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Necessity for Special Training 

Adroitness and expertness in particular arts or skills require special 
trainings, special disciplines. Glenn Cunningham watches his preparation for 
running most intimately. The expert golfer does likewise. He studies his 
art and practices his technique. Efforts are directed towards a desired end— 
a lower score. Observers seek the conditions which enable these artists to 
achieve foremost distinction in their respective fields. 

The professions are so-called because the practitioners profess to have 
acquired some special knowledge which qualifies them to render particular 
services to clients. Special knowledge and professional skills call for special 
trainings. Law has been considered one of the learned professions for cen- 
turies. Training for its practice should be designed to give the practitioner 
the greatest proficiency in his art. 


Objectives of Legal Training 

What constitutes the most practical legal training? What law training 
will be most valuable in attaining the ends which the profession sets up as 
its aims? Before a choice of highways is made, the destination of the voyage 
should be known. So we must ask what is law, what is its nature, its ob- 
jectives? 

There are countless definitions of law. It has been said to be the binding 
customs of a community; rules or modes of conduct made obligatory by 
some sanction which is imposed and enforced for their violation by a control- 
ling authority. This is one of the older definitions. More recently, the realists 
have said that law is “what the courts will do.” Professor Max Radin has 
written that the practice of law is “the art of inducing judges to make morally 
satisfactory or economically useful judgments in regard to particular fact 
situations.” Professor Radin’s definition has an appeal. It makes possible 
a reconciliation of Coke’s idea that “reason is the life of law,” with Holmes’ 
statement that “experience is the life of law.” It saves the stability which law 
should maintain and at the same time permits a reasonable amount of healthy 
growth. It is also consistent with the philosophy of Justice Cardozo that the 
judicial process is one of creation. 

But Radin’s definition would lead one to think that the practitioner is 
always engaged in persuading courts to do something. The fact is that most 
lawyers are seldom in court. They are advisers and counselors. But in per- 
forming this service they try to anticipate what judges will do. For even- 
tually they may be called upon to defend their advice before the courts. 


Influence of Experience on Law 

Whether the lawyer is persuading courts or advising clients, the under- 
lying thinking is the same. Here as elsewhere the present must be built upon 
the past. We reason from the known to the unknown. Therefore, what 
courts have done in the past is of paramount importance. That is the usual 
point of departure. The generalizations, the old postulates, must be learned. 
If law were a static thing, that is all there would be to it. But this is not the 
case. The law is subject to change in response to community needs. The old 
postulates constantly are subjected to pressure from economic, sociological, 
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and political considerations. According to Holmes, this is experience making 
itself felt as the life-giving breath of law. It is its protoplasmic element. The 
trained lawyer therefore is the one who knows the basic postulates and also 
their limitations, whether inherent or due to external societal changes. 


Necessity for Specialization 

Legal principles have been framed with reference to every form of hu- 
man activity. So numerous and far-reaching in scope are those legal postulates 
that it is no longer possible for any one man to know them all. The fact 
is that only a very smaii percentage can be known. The most that can be 
said is that we know where and how to find them. For this reason the 
lawyer’s education never ends. It accounts for the division of labor in law 
offices and specialization by individuals. The profession now has specialists 
in titles, administration of estates, taxation, domestic relations, criminal law, 
trial practice, and appellate practice. 

All the rules cannot be learned, and neither can anyone hope to become 
an expert on any phase of law upon graduation from law school. This is 
undoubtedly true of all professional skills. No unusual surgical operation 
would be entrusted to a recent graduate of a medical school, nor would the 
building of another Washington suspension bridge be entrusted to a newly 
graduated engineer. So, what can the law school best do for the student in 
the space of three brief years? How should this time be spent? Where should 
the emphasis be placed? These are the questions we must now attempt to 
answer. 

Law by Rote 

Numerous suggestions have been made. Some lawyers advise much em- 
phasis on the trial of cases, drafting of pleadings, visitation of court rooms, 
filling of blanks, and lectures by practitioners. Recently, Jerome Frank advo- 
cated changing law schools into large law offices. Persons who for one reason 
or another believe in this idea rejoiced. Some of those persons had his paper 
reprinted and widely circularized, and law schools, operated for profit, re- 
ceived new impetus. No one can deny the importance of knowing these 
things. But any lawyer’s stenographer can tell the neophyte what paper to 
file, and where to file. Not so long ago, a young lawyer, having been compli- 
mented by the senior partner for work done in the preparation of a brief, 
was advised that the telephone girl could tell him how to start a lawsuit 
and file garnishment papers. Persons who advise emphasis upon the paper 
work, the daily routine of a law office, probably look upon the law as a 
settled, fixed, unchanging body. Garnishment, attachment, and execution 
papers are the same yesterday, today, and forever. Only on this theory can 
the learning of law by rote be justified. 


Concept of Vital Force 
In contradistinction to this view is another. Its adherents feel that greater 
emphasis should be placed upon the substance of law rather than in its forms. 
They also have a different conception of law. According to them, law is a 
vital force in the community, an admixture of reason and experience. They 
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follow both Coke and Holmes. Instead of law being something fixed, it js 
synonymous with life. And as Aristotle said, “Only an amateur would ex- 
pect exactitute in life.” Mathematical formulae can have no place in a science 
in which reason and experience interact. Fundamentally, only tendencies 
can be noted. Through the interplay of these forces is the law created. The 
basic generalizations which make up the body of the common law are con- 
tained in thousands of judicial decisions. These written opinions are the 
source materials for law study. The extraction of a systematic, coherent, 
symmetrical body of thought from such a chaotic mass of materials is a dif. 
ficult task. There is no short cut to proficiency in the handling of these 
materials. Generalizations can be found in so-called textbooks, but they are 
meaningless without the scaffolding which facilitated their creation. The 
raw materials consist of factual situations, peculiarities of witnesses, court 
procedure and the institution of trial by jury. Much dirt must be sifted for 
the discovery of little gold. Holmes knew what he was talking about when 
he said that one cannot attain great ends at once in law. Details must receive 
attention, and drudgery must be endured. 


Process of Creation 

From this view of the nature of law proceeds their theory as to how 
the student should prepare for its practice. He should watch the process of 
creation and as far as possible make himself a part of it, engage in it. This 
seems to be the aim of the better law schools. They use the dialectic method 
in the analysis of reported cases. This is the case method of learning law. 

The casebook, which is used in all high grade law schools, is designed 
to aid the student in discovering and framing the generalizations or principles 
of law. The cases used for study are selections from the official reports of 
cases that have been decided by courts. So the casebook is designed to place 
the official opinions in the hands of the students. Moreover, the cases are 
classified and arranged so as to facilitate the gradual development of legal 
principles. Where a textbook is used, the student reads the generalizations 
first. By the use of the casebook, he wrestles with the factual situations of 
cases at the outset and then notes what the courts did with the facts. In other 
words, principles obtained in this manner are understood. Mathematicians 
would say that the student derives the principles, generalizations, or for- 
mulae. After a student has noted fifty negligence cases, he understands the 
textbook definitions of negligence. It is submitted that these generalizations 
by themselves are practically meaningless. Such words are meaningful only 
when considered in relation to factual situations. The same thing is true of 
practically all legal principles. For example, there is no liability for negli- 
gent conduct unless it was the proximate cause of the injury. Proximate cause 
is said to exist if the actor was able to foresee the injury as likely to result 
from his act. By itself, such a statement is meaningless. However, after a 
student has noted the relationship that exists between negligent acts and the 
ultimate results in numerous cases, the generality becomes significant because 
it is a living thing. It is something more than a skeleton. For this reason, 
textbook law teaching must be academic, unreal, and devoid of all practicality. 
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The student is not required to read facts, the testimony of witnesses, the 
procedural steps involved, nor the arguments of counsel. The textbook 
method is purely deductive in that you begin with a general proposition as 
the major premise of a syllogism. And any practitioner knows that that is 
not the way law is practiced. The careful lawyer reads the cases, and makes 
comparisons of the fact patterns of decided cases with the facts of the case 
in litigation. 
Response to a Changing World 

Another example will bring further light on our theme. In the course 
of the last three centuries, many cases have been before the courts in which 
persons invaded the air space above the land of others. The facts in these 
cases were roughly as follows: the eaves, cornices, roofs and leaning walls 
of one man projected across the boundary line into the air space of his neigh- 
bor; some wire had been strung thirty feet above another’s ground; also, 
an individual had thrust his arm across the boundary line, and the horse of 
one man kicked his neighbor’s horse across the division fence. All these 
invasions of the air space of others were held to be unlawful trespasses. From 
these cases courts generalized. They said that landowners own from the 
center of the earth up to the heavens. This was the major premise of the 
syllogism, and you can appreciate that with such a major premise it would 
be very difficult for anyone to occupy the air space over a man’s land without 
being guilty of committing an unlawful act. In other words, to go over the 
land of another is unlawful. With the advent of the airplane the question was 
brought squarely before the courts whether aeronauts passing over people’s 
lands at varying altitudes were guilty of wrongdoing. Under the above major 
premise an affirmative conclusion was inevitable. This is another fine example 
of situations in which experience impinges upon accepted generalizations. 
New inventions, economic thought, and business needs prevailed over the 
abstract deductive process. The progress of people can not be stayed by mere 
abstractions. The old postulate was discarded and the invasions of the air 
space above other people’s lands are now wrongful only when they unreason- 
ably interfere with the landowner in the enjoyment of his property. Here 
is the interaction of reason and experience in bold relief. Similar illustrations 
are legion. 

Utility of Written Expression 

In addition to the careful, energetic use of the dialectic method in hand- 
ling cases, there is much to be gained by requiring the student to reduce his 
analyses to writing. Too often our law schools do not require students to 
do any written work. Most law school professors require students to write 
a final examination, nothing else. This is unfortunate. Students should be 
required to defend or oppose general propositions with carefully prepared, 
written arguments. Written work calls for precision of thought. Most high- 
grade law schools publish law journals in order to give their students some 
practice in the art of legal expression. 

The teaching of law through the use of cases is difficult. The teacher’s 
preparation is never completed. There are always some loose strings to run 
down. So the importance of the part played by the instructor must not be 
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overlooked. The dialectic method involving essentially the critical analysis 
of conceptions calls for thorough preparation. Preparation for teaching in this 
manner is comparable to what the lawyer does in preparing a case for argu. 
ment before an appellate court. If lawyers think that judges are critical, and 
challenging, they should face a wide-awake law class. Clear statement of 
fact situations and legal postulates by the instructor is the first requisite to 
successful law teaching. But there is no satisfactory description of what the 
efficient law teacher does in the class room. Such teachers would probably 
find it most difficult to describe what they do. All that is known is its im- 
portance. The teacher, his training, experience, and industry must not be 
overlooked. All merge into the thought process. 


Casebook Method Most Like Practice 


The casebook method of studying law is most like the practice. It teaches 
a man to be self-reliant, builds his self-confidence, because it gives him the 
tools with which to look through sham, falsehood, and misleading generalities, 
And the practice of law is like that, because, unfortunately, lawyers must go 
through life constantly being told that they are wrong. There is always 
someone on the other side. They must be able to make up their own minds, 
and then follow through confidently, even boldly. A man who is thoroughly 
trained in the building up and discovery of generalizations, and with full 
knowledge of their limitations, need have no fear about the craftsmanship 
part of the law. He will soon learn when to go to court, when to file a mort- 


gage, when to file a bill of particulars, for along with his learning how to 
think law, he will have read the statutes. If in addition to his training in 
the handling of cases he has done some writing, his training must be con- 
sidered the most practical obtainable in the short space of three years. 
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THE DOCTRINE OF IMMUNITY OF GOVERNMENTAL INSTRUMENTALITIES 

The doctrine of immunity of governmental instrumentalities presents a problem 
peculiar to our government. Under a system of equal organization in which federal 
functions are performed exclusively by federal agents, and state functions by state agents, 
it is very difficult to maintain a proper balance. From a consideration of its origin, we 
can better understand the difficulties involved. Under the Articles of Confederation, the 
states were referred to as sovereign and independent—a “league of friendship” was 
formed.! Each state was to be sovereign within its own sphere of action, and not 
subject to control by any person outside of its borders. But when the Articles failed, 
it was realized that some kind of a central government was essential. It was agreed that 
a national government should be formed which should be supreme within the authority 
granted it. A dual system of government was to be maintained at all costs. The Na- 
tional government should not be allowed to absorb the states. 

The people feared a strong national government; they felt that they would be able 
to express their ideas more exactly through the state government. They feared that 
their personal rights would be submerged if too strong a central government was or- 
ganized. Thus the underlying motive in the creation of the Constitution was to keep 
the state and national governments independent of one another. With this thought 
uppermost in their minds, and with a great deal of caution, they granted to the na- 
tional government the power to raise revenue. They gave to the House of Representa- 
tives the original right to initiate revenue bills, because they felt it was more repre- 
sentative of the will of the people. But realizing that this power to tax, if unfairly 
exercised by the national government, could destroy the states, and still fearful, a con- 
current right to tax was reserved to the states. 

It was in keeping with this idea of maintaining a dual system of government that 
the famous case of McCullouch v. Maryland* was decided. This case formulated the doc- 
trine of immunity of governmental instrumentalities from taxation. The Court realized 
that, through an overemphasis on the power to tax, state governments could destroy 
the federal government and vice versa. With conditions as they were at that time they 
could not have decided otherwise. There was no method by which they could assure 
themselves that each government would continue to be independent of the other. They 
knew that on this independence rested the safety of their dual system of government. 
The administration of the respective governments at this time was comparatively simple; 
neither possessed so intricate and highly complex an organization as today. To determine 
whether a particular institution was or was not a government instrumentality was a rel- 
atively easy task. 

But contrast this picture with that of today. The governments, both state and 
federal, are very complex. Material changes in economic conditions and the resulting 
expansion of the functions of government have caused governmental instrumentalities 
to increase to an alarming degree. As a result, under this doctrine of immunity, a 
continually increasing proportion of the wealth of the nation is exempt from taxation and 
contributes nothing toward defraying the already enormous, and ever increasing, cost 
of government. It has been estimated by Robert N. Anderson, Assistant Attorney Gen- 
eral of the United States, in his recent article, “Trends in Matters Involving Govern- 
mental Immunity”® that the loss of revenue to the United States through these exemp- 
> age is close to one-half billion dollars yearly, not to mention the corresponding loss to 

e states, 

Obviously, a change is needed. Increase of governmental operations has not justi- 
fied the expansion of the doctrine expounded in the McCullouch Case. Let us examine 
that case for a moment and attempt to ascertain just what did the Court decide. Mary- 
land had passed a statute requiring all banks within its borders which were not char- 

1. Articles of Confederation, Article III. 


2. McOullouch vy. Maryland (4 Wheat. 316, 4 L. Ed. 529 (1819).) 
8. (3 Fed. Bar Ass’n Jour. 153) (1938). 
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tered by its legislature to pay a stamp tax on their note issue. Here was an attempt 
to lay a discriminatory tax on a federal instrumentality. This law did not tax the bank 
of the United States in common with other banks of the state, but attempted to reach 
the United States bank alone. ‘Obviously its effect was to lay an undue burden on the 
United States bank to the advantage of competing state banks. Such a policy, if allowed 
to continue, was naturally a serious threat to the continuance of the institution. Would 
the Court have handed down the same opinion if this tax had been one on the United 
States Bank in common with other banks in the state—a non-discriminatory tax? This 
question was not before the Court, but in the last paragraph of the opinion the Court 
implied that had this question been before them, they would have decided differently, 
when the Court said: “This opinion does not deprive the states of any resources which 
they originally possessed. It does not extend to a tax paid by the real property of the 
bank in common with the other real property within the state, nor to a tax imposed 
on interest which the citizens of Maryland may hold in this institution in common 
with other property of the same description throughout the state. . . .” 

In subsequent opinions, basing its opinion upon the principles supposed to have been 
laid down in the above case, the United States Supreme Court exempted from governmen- 
tal taxation the income of federal officers residing within the state;* gasoline sold to the 
federal government;® income derived from oil and gas leases given by the state;® and 
income of state officers.’? In each we find the same argument advanced, that immunity is 
necessary in maintaining the dual system of government, and that the Court is follow- 
ing the rule laid down in McCullouch v. Maryland. Where, logically, can there be found 
a basis for such a contention? Has not the doctrine of immunity been carried too far? 

Our major contention is that it is not necessary that governmental instrumentalities 
be immune from taxation in order to maintain a dual form of government. We shall 
point out (1) a growing tendency towards taxing these instrumentalities; (2) that al- 
though the power to tax may be the power to destroy, under our system it would be 
impossible to destroy either unit by taxing its instrumentalities because any tax which 
is levied is not a tax on the instrument itself, but is in reality a tax on the individual 
who is subject to the sovereign power of both the state and federal governmental units; 
(3) that on a practical basis anyone who derives income from government in common 
with all other citizens, would shoulder his share of the burden; and (4) by comparison 
with the practice in Australia and Canada, where such taxation is allowed, that we 
would not be attempting something new and untried. 

In the first place, various devices have been employed by the courts in the attempt 
to limit or side-step the doctrine. In some instances previous cases have been overruled 
in holding subjects previously exempt taxable. Oil leases provided perhaps the leading 
example. Helvering v. Mountain Producers Corporation® summarizes the oil cases quite 
thoroughly and comes to the conclusion that the income from these leases is taxable. It 
overrules Gillespie v. Oklahoma® and Burnett v. Coronado Oil & Gas Co.!© Both of these 
cases had held the income from leases of state property was not subject to taxation. In 
the Gillespie Case the state had attempted to tax the income derived from an oil lease 
of Indian land. In holding it immune the Court said, “a tax upon the leases” was “a 
tax upon the power to make them and could be used to destroy the power to make 
them,” and that a tax “upon the profits of the leases was a direct hamper upon the 
effort of the United States to make the best terms that it can for its wards.” In the 
Coronado Case the lease was on lands granted by the United States to Oklahoma for 
the support of its schools. It was held exempt from federal income tax because a portion 
of the proceeds of the gross production was paid into the school funds. 

The Mountain Producers Case also involved income from oil leases of school land. 
The State of Wyoming had leased the land reserving a royalty of 65% of the oil pro- 

- Dobbins v. Commissioners of Erie County, 16 Pet. 435, 10 L. Ed. 1022 (1842). 

. Panhandle Oil Co v. State of Mississippi, 277 U.S. 218, 48 8. Ot. 451, 72 L. Ed. 857 (1928). 

. Burnet v. Coronado Oil and Gas Company, 285 U.S. 393, 52 8. Ct. 448, 76 L. Ed. 815 (1932). 

. Collector v. Day, 11 Wall 113, 20 L. Ed. 122 (1871). 

. 68 8. Ct. 623, 82 L. Ed. 607 (1938). 


. 257 U.S. 501, 42 8. Ot. 171, 66 L. Ed. 838 (1922). 
. 285 U.S. 393, 52 S. Ot. 443, 76 L. Ed. 815 (1932). 
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duced. The Court held that the profits derived by the oil company from the leases were 
subject to tax. In arriving at its decision, the Court discussed the case of Group No. 1 
Oil Corporation v. Bass ™ in which profits derived from a lease were held taxable on 
the ground that under the Texas law (the lease being one of Texas lands) a lease was 
considered a present sale to the lessee of the oil and gas in place. 

The growing tendency may further be shown by congressional acts which have 
enlarged the taxing power of the State. In Baltimore National Bank v. State Tax Com- 
mission of Maryland,!2 the Court upheld a congressional act which subjected all shares 
of national banking associations to taxation by the state in which they were located. In 
this case the Reconstruction Finance Corporation sought an exemption of such shares 
of a bank which they took over. The Court said: “Taxation by state or municipality 
may overpass the usual limits if the consent of the United States has removed the bar- 
riers or lowered them. Consent has been so given where shares in a National Bank are 
the property to be taxed though an agency of government is the owner of the assets 
subject to the burden.” 

The doctrine has likewise been narrowed in its application by strict construction 
of the term, “government instrumentality.” Thus in Helvering v. Powers, the Court 
ruled that the compensation of members of the Board of Trustees of the Boston Ele- 
vated Rly. Co. was subject to the tax notwithstanding the fact that said trustees were 
appointed by the government of the state, confirmed by the council and endowed with 
large powers to regulate and fix fares. In holding them not to be instrumentalities, the 
Court said, “The fact that the state had power to undertake such enterprises and that 
they were undertaken for what the state conceives to be the public benefit does not 
establish the immunity.” And in Veazie Bank v. Fenno™ a tax laid by the federal gov- 
ernment on notes issued by a state bank was sustained despite the fact that two justices 
thought that it amounted to “taxation of the powers and facilities of the state govern- 
ments which are essential to their sovereignty and to the efficient and independent 
management of their internal affairs.” The case of South Carolina v. United States*® 
involved a tax on dispensaries which acted as agents of the state in making sales of 
liquor. This tax was held to be valid although South Carolina had the right to control 
the sale of liquors through the dispensary system. And in Wilcutts v. Bunn,’® the Court 
held that profits derived from the sale of county and city bonds did not come within the 
immunity afforded by the principle of exemption of governmental instrumentalities 
from taxation, and that they were taxable as income by the federal government. 


Recently the President of the United States made an appeal publicly for further 
limitation of the doctrine of immunity of governmental instrumentalities. Less than a 
month later the United States Supreme Court, in deciding two cases on the question 
of tax exemption, held the subjects of both to be taxable. In the first case the Court 
approved a federal income tax on salaries received by employees of the New York port 
authority.17 This decision reversed a ruling by the federal Circuit Court of Appeals for 
New York which had held that the authority functioned as an agency of New York 
and New Jersey and hence its employees’ salaries were immune from federal taxation. 

In the second case the Court sustained a federal tax on tickets to athletic contests 
at state universities.1* The University of Georgia and The Georgia School of Technology 
had contended they were performing an essential government function in conducting 
the football games and that a federal tax was an unconstitutional burden. The gov- 
ernment said football was not an essential part of an educational program and was a 
“commercialized activity.” Thirteen states and four schools filed briefs with the Court 
against the government's position. Treasury officials estimated approximately one mil- 

. 288 U.S. 279, 52 8. Ot. 482, 75 L. Ed. 1082 (1930). 

. 297 U.S, 209, 56 S. Ct. 417, 80 L. Ed. 586. 

. 298 U.S. 214, 55 S.Ct. 171, 79 L. Ed. 261 (1934). 

. 8 Wall. 583, 19 L. Ed. 482 '(1869). 

. 199 U.S. 487, 26 8. Ot. 110, 50 L. Ed. 261 (1905). 

. 282 U.S. 216, 61 8. Ot. 125, 75 L. Ed. 804 (1931). 
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lion dollars was collected annually in taxes on tickets to intercollegiate football games of 
state and other public universities. The majority ruling in this case reversed a ruling 
by the Circuit Court of Appeals for the fifth circuit which held this levy invalid on the 
ground that it burdened a state instrumentality. The Court said, “However essential a 
system of public education to the existence of the state, the conduct of exhibitions for 
admissions paid by the public is not such a function of state government as to be free 
from the burden of a nondiscriminatory tax laid on all admissions to public exhibi- 
tions for which an admission fee is charged.” 


Secondly, although the power to tax is the power to destroy, under our system of 
government it would be impossible to destroy either government by taxing its instru- 
ments. There are sufficient guarantees under the constitution and taxing laws to prevent 
this even should the doctrine of immunity be discarded. Neither government, federal 
or state, can levy a tax on these instrumentalities separately. They must tax them in 
common with similar institutions within their borders. Thus a tax destructive as to 
government instrumentalities would also be destructive as against the taxing unit’s own 
constituents. A tax attempting to reach them specifically would be discriminatory and 
therefore void. This in itself is a sufficient check on either government if it attempted 
thus to destroy the other.18* In the McCullouch Case the Court said, “The only security 
against the abuse of this power is found in the structure of the government itself. In 
imposing a tax the legislature acts upon its constituents. This is in general a sufficient 
security against erroneous and oppressive taxation.” We think it is sufficient, generally 
and specifically. The government exists only through the consent of the governed. In 
destroying them, it destroys itself. 

This argument is quite clearly presented by Davies, J., in the Canadian case of 
Abbott v. City of St. John’® when he says, “The province says ‘you shall pay to us the 
same income tax upon your salary as all other residents of the province have to pay upon 
their incomes.’ The conflict is to my mind an imaginary one. The province does not 
attempt to interfere directly with the exercise of Dominion power but merely says that 
when exercised the recipient of the salary shall be amenable to provincial legislation in 
like manner as all other residents. . . . It is said the legislature might authorize an in- 
come tax denuding a Dominion official of a tenth or even a fifth of his official income 
and in this way paralyze the Dominion service and impede the efficiency of the service. 
But it must be borne in mind that the law does not provide for a special tax on Dominion 
officials but for a general undiscriminatory tax upon the incomes of residents and that 
Dominion officials could only be taxed upon their incomes in the same ratio and pro- 
portion as other residents.” 


The reasoning of the court in Helvering v. Mt. Producers Corp. follows this same 
line of thought. In speaking of the need for immunity, the Court said, “In the light 
of the expanding needs of state and nation the inquiry has been presented whether this 
conclusion had adequate basis: whether in a case where the tax is not laid upon the 
leases as such, or upon the government’s property or interest, but is imposed upon the 
gains of the lessee like that laid upon others engaged in similar business enterprises, 
there is in truth such a direct and substantial interference with the performance of the 
government’s obligation as to require immunity for the lessee’s income.” And in con- 
cluding, the Court further holds, “that immunity from non-discriminatory taxation sought 
by a private person for his property or gains because he is engaged in operations under 
a government contract or lease cannot be supported by merely theoretical conceptions of 
interference with the functions of government. Regard must be had to substance and 
direct effects. And where it merely appears that one operating under a government 
contract or lease is subjected to a tax with respect to his profits on the same basis as 

18a. This argument may overlook the fact that there is a possibility of a sufficient factual dif- 
ference to support a classification and thus escape the constitutional guarantees of equal protection 
and due process clauses. The possibility seems rather remote, but even if it were possible the other 
— ee ® ba — would probably prevent any abuse. 


20. __ U.S. --, 58 8. Ot. 623, 82 L. Ed. (ad op) 607 (1938). 
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others who are engaged in similar business, there is no sufficient ground for holding 
that the effect upon the government is other than indirect and remote.” 

The Court based its opinion in no small measure on the case of Wilcutts v. Bunn™! 
where the decision held the power to tax existed, and said that it should not be crippled 
by “extending the constitutional exemption from taxation to those subjects which fall 
within the general application of non-discriminatory laws, and where no direct burden 
js laid upon the governmental instrumentality, and there is only remote, if any influence 
upon the exercise of the function of government.” In short, this is the line of reason- 
ing used by most of the cases on this point. A recent decision affirming them is found 
in James v. Dravo Contracting Co.* This case was decided on December 6, 1937, and 
held that the State of West Virginia could tax the income of a contractor doing work 
on a federal project under a contract with the Federal government. 

Thirdly, any tax which is levied is not a tax on the governmental instrumentality as 
such, but is a tax on the individual himself, who is subject to the sovereign power of 
both the federal and the state government. He should be subject to taxation by both. 
The McCullouch Case stated on this point that “all subjects over which the sovereign 
power of a state extends are objects of taxation, but those over which it does not extend 
are upon the soundest principles exempt from taxation.” Granting that this premise is 
true, does a tax on incomes of federal government officials or on state officials extend 
the sovereign powers over a subject to which it does not extend? Quite the contrary is 
true. Exemption of these incomes excludes from the exercise of this sovereign power 
objects which otherwise would be subject thereto. Judge Indington hinted at this line 
of thought in the Canadian case of Abbot v. City of St. Johns, supra, when he said, “It 
is not the property or the poll or the dog which is taxed, but the individual inhabitant 
or property owner...” This is the keynote. When the government levies an income, 
sales, or other tax on an individual, it is not taxing the source but the individual who 
benefits thereby. Time and again courts have said that when property goes to private 
persons after once being in the hands of the government, it does not carry the exemption 
with it, and as soon as the United States disposes of it, the right to exemption ceases.”* 
Why cannot the same rule apply to income? When money is paid to an individual it 
is no longer the property of the payer. Rather, it belongs to the person to whom it has 
been paid. Thus government employees, whose wage is as completely their own as is 
that of any other earner, should take the same free from any imaginary extension of 
government character over it which would make it exempt from taxation. 

A government official, or one who derives his income from government property, 
receives the benefit of government in common with all other citizens. He should share 
part of the burden. Is there any justice in a policy which allows some to escape their 
rightful obligations thereby making the burden heavier on those remaining? The maxim, 
“Qui Sentit Commodum Sentire et nus” (He who receives the advantage ought also 
to suffer the burden), might well be remembered. And again let us turn to the words 
of Judge Indington, “Then why if incomes be taxable, should not the salary of the civil 
servant be so also? If we assume the salary is given for a civil servant to live upon, then 
must not we suppose he has been given it to help to bear the burden of the daily neces- 
sary expenses of living such as educating his children; as clearing and making a road 
to his dwelling, as lighting, watering, or clearing, and keeping in order such roads when 
so made, and in short the entire expense of municipal government. . . . He is a citizen, 
an inhabitant of the municipality, enjoying his due share of all the advantages of mu- 
nicipal government in common with all other inhabitants, and if he was exempt his 
exemption would be a plain injustice to the other inhabitants.” 

Lastly, in Canada and Australia almost parallel cases to ours have occurred. These 
governments have refused to follow the line of American decisions. They have thrown 
a great deal of light upon the subject. While at one time they too allowed such exemp- 
tions, they have in more recent years changed their viewpoint. There is some distinc- 
tion between the formulation of the Commonwealth of Australia and the Dominion 


22. 302 U.S. 666, 58 8S. Ot. 208, 82 L. Ed. (ad op) 11 (1938). 
23. Lee v. Osceola 268 U.S. 643, 45 8S. Ct. 620, 69 L. Ed. 1183 (1925). 
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of Canada, on the one hand, and the United States on the other. But in the case of 
Australia we find our closest analogy, in that general powers were carved out of the 
powers which the provinces had previous to federation, and given to the federal parlia- 
ment. The residuum of power remained in the provinces. The same was true in the 
formation of the United States, and by the roth Amendment, we see that “the powers 
not delegated to the United States by the Constitution nor prohibited by it to the states 
are reserved to the states respectively.” In Canada, however, we have the reverse. Spec- 
ified powers were given to the provinces and the residuum to the Dominion. The 
British North American Act, which is in its scope similar to our own Constitution, in 
section 125, provides: “No lands or property belonging to Canada or any province shall 
be liable to taxation.” Here we find the very sentence which our courts have attempted 
to imply in our Constitution. So while we are not alike in so far as governmental struc- 
ture is concerned, we are to this extent similar. In Australia we find a phrase in the 
Commonwealth Constitution similar to that found in the British North American Act, 
“A state shall not without the consent of the Parliament . . . impose any tax on property 
of any kind belonging to the Commonwealth nor shall the Commonwealth impose any 
tax on property of any kind belonging to a state.” 

With these constitutional limitations in mind, let us discuss these cases to see how 
they are analogous to our own and how they have solved the problem confronting us. 
In Webb v. Outrim,™ a tax on the income of the official salary of the postmaster gen- 
eral residing in the State of Victoria was laid by the Victoria legislature. The Court held 
it to be valid provincial legislation and not contrary to the Constitutional Act, section 
109 of which provides that in case of inconsistency the law of the Parliament is to 
prevail. We have the same rule in our own country, but such an income tax is not 
allowed. Here the Commonwealth of Australia had more reason than we to refuse to 
allow a tax of this kind. 

In the celebrated case of Abbot v. City of St. John, a city taxed the income of a 
federal government official. The Court held it valid legislation, stating that sub-section 
2 of Section 92 of the British North American Act of 1867 which gave the provincial 
legislature exclusive power in respect to “direct taxation within the province” was not 
in conflict with sub-section 8 of Section 91 which provides that parliament shall have 
exclusive legislative authority over “the fixing of and providing for the salaries and al- 
lowances of civil and other officers of the government of Canada. In the case of John- 
son v. Maryland,*® a state arrested a post office employee for not having a driver's li- 
cense. The Court in refusing the state jurisdiction stated that the federal government 
had its own method of choosing its officers and determining their competence, and 
needed no help from the state. Thus in effect the Court stated that the federal gov- 
ernment chose its officers, paid them their salaries, and any attempt of the state to 
touch any of them would be interfering with the government’s right to regulate the 
means of qualification of their officers, which is in effect what the government of Canada 
attempted to do in passing the statute in question. Another case in accord is Forbes v. 
City of Manitoba" which cites the Australian case of Webb v. Outrin, supra, with 
approval. 


Thus it seems that there is no logical basis for the doctrine of immunity of gov- 
ernment instrumentalities as it stands at the present time; that the trend toward limit- 
ing and restricting it should be encouraged and extended with every means at our dis- 
posal; that its history is comparable to the course of flood waters which, once undammed, 
sweep on, each new phase adding increased impetus from the force of the preceding, 
until eventually the entire countryside is laid waste and devastated, and until something 
or someone forces them again within bounds. Then that which was destructive, devas- 
tating, and wasteful may be used to turn the wheels of civilization. This doctrine 
needs limiting, needs direction, restriction. Its terms must be defined clearly and con- 

24. (1907) App. Cases 81. 
25. 40 Can. S. Ot. R. 597 (1908). 


26. 254 U.S. 51, 41 8. Ct. 1, 65 L. Ed. 126 (1920). 
27. (1927) Appeal Cases 260, 53 Times L.R. 211. 
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cisely, so that when a subject comes up to be adjudicated, there shall be no doubt whether 
it is taxable or exempt, whether it is governmental or individual, instrumentality or 
enterprise. 
Harry S. Deutcn, 
Kansas University School of Law, ’ 39. 


DOUBLE JEOPARDY THROUGH APPEALS BY THE STATE 

One of the primary functions of the Constitution of the United States is the pro- 
tection of certain fundamental personal liberties. One of these is the protection against 
double jeopardy. “. . . nor shall any person be subject for the same offense to be twice 
put in jeopardy of life or limb . . .” So reads the second clause of the Fifth Amendment 
to the Constitution of the United States. The apparent simplicity of this sentence is 
deceiving. In the determination of what constitutes “double jeopardy” a great problem 
is presented. We deal here with only one portion of that problem; namely, is an appeal 
by the state in a criminal prosecution within the double jeopardy prohibition? 

Of course, the Fifth Amendment presents a limitation only upon the federal gov- 
ernment. The only limitation placed upon state courts, aside from double jeopardy 
provisions in state constitutions, is the due process clause of the Fourteenth Amend- 
ment. What portion or portions of the first eight amendments (Bill of Rights) to the 
Constitution, and here more particularly of the Fifth Amendment, are absorbed by the 
Fourteenth Amendment to such an extent as to become a limitation upon state action? 

This question was placed squarely before the United States Supreme Court in the 
very recent case of Palko v. Connecticut.1 The defendant was indicted for murder in 
the first degree. A jury found him guilty of murder in the second degree, and he was 
sentenced to life imprisonment. Thereafter, the State of Connecticut, pursuant to a 
statute giving to the State, upon the consent of the trial court, the right of appeal upon 
all questions of law arising on the trial of criminal cases, in the same manner and to 
the same effect as if made by the accused, took an appeal to the Supreme Court of 
Errors. The judgment of the trial court was reversed and a new trial ordered. At the 
new trial, defendant was found guilty of first degree murder and sentenced to death. 
bp issue before the Court was whether or not defendant had been denied due process 

aw. 

Under the federal rule, limited by the Fifth Amendment, had the facts in this 
case been such as to bring the defendant within the jurisdiction of the federal court 
for a federal offense, he undoubtedly would have been denied the guaranty of freedom 
from double jeopardy.2 Thus, he contended, this interpretation of the Fifth Amend- 
ment was absorbed by the due process clause of the Fourteenth Amendment, and he 
had been ‘denied a Constitutional guarantee. The Court overruled his contention hold- 
ing that an act of a state does not necessarily violate the Fourteenth Amendment be- 
cause a similar act of the Federal Government would violate the original Bill of Rights. 
It might be noted in passing that while the Palko Case does not overrule the Kepner 
Case, because the two cases arose in different jurisdictions, it does undermine the basis of 
decision and may result in its ultimately being overruled. 

In determining what portions of the Fifth Amendment are absorbed by the Four- 
teenth Amendment, Mr. Justice Cardozo, in a very learned analysis in the Palko Case 
says, “If the Fourteenth Amendment has absorbed them, the process of absorption has 
had its source in the belief that neither liberty nor justice would exist if they were sacri- 
ficed. . . . Is that, kind of double jeopardy to which the ‘statute has subjected him (the 
defendant) so acute and shocking that our policy will not endure it? Does it violate 
those ‘fundamental principles of liberty and justice which lie at the base of all our 
civil and political institutions?’ The answer surely must be ‘no’.” 

It is interesting to note in this connection the language of the Court in Berman v. 
United States, “Final judgment in a criminal case means sentence . . . the finality of 

1. 58 Sup. Ct. 149, 82 L. Ed. (ad op) 220 (1937). 


2. Kepner v. United States, 195 U.S. 100, 24 Sup. Ct. 797, 49 L. Ed. 114, 1 Ann, Cas. 655 (1903). 
8. 58 Sup. Ct. 164, 82 L. Ed, (ad op) 212 (1937). 
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the judgment was not lost because execution was suspended.” Compare this with the 
language of the Court in United States v. Ball. “The prohibition is not against being 
punished twice, but against being twice put in jeopardy. . . . To try a man after verdict 
of acquittal is to put him twice in jeopardy, although the verdict was not followed by 
judgment.” To what can we attribute this variation in rules, laid down by the same 
court, wherein under the Fifth Amendment one may be placed in double jeopardy be- 
fore final judgment has been passed, and under the Fourteenth Amendment double 
jeopardy will not be held to have attached even after sentence has been given, though 
unexecuted? We call this a “variation” rather than an “inconsistency,” because as pre- 
viously pointed out, the Court in interpreting the Fourteenth Amendment is not bound 
by prior interpretations placed upon the Fifth Amendment. Thus, the State Court was 
free to determine, without being influenced by the federal rule, whether the procedure 
in question might be termed “double jeopardy” under the Fourteenth Amendment. 
Perhaps the dissenting opinions of Justices Holmes and Brown in the Kepner Case 
bore some weight with the Court in the Palko decision. Certainly the theories of the 


dissents are reflected in the language of Mr. Justice Cardozo. It is worthy of note, too, - 


that the latter Justice makes direct reference to those opinions. “He no more would be 
put in jeopardy a second time when retried because of a mistake of law in his favor, 
than he would be when retried for a mistake that did him harm,” writes Justice Holmes. 
And from the pen of Justice Cardozo come these words, “It (the state) asks no more 
than this, that the case against him (defendant) shall go on until there shall be a trial 
free from the corrosion of substantial legal error . . . If the trial had been infected with 
error adverse to the accused, there might have been review at his instance . . . A reciprocal 
privilege, subject at all times to the discretion of the presiding judge, has now been 
granted to the state. There is here no seismic innovation.” The language of these two 
great jurists, though not identical in form, is almost the same in substance. In the latter 
case, however, the language expresses the opinion of the Court. From these circumstances, 
it is hard to escape the conclusion that Justice Holmes, though indirectly, was speaking 
in the Palko Case. 

We cannot say, however, that this decision should be condemned. Rather would 
we commend it. It will be well, in so doing, to analyze the arguments for and against 
state appeals in our search for justification of this commendation. 

To begin with, there is no claim that all types of appeals by the state place a de- 
fendant in double jeopardy. The doctrine of double jeopardy does not apply as to 
appeals from certain court orders, as the quashing of an indictment or the sustaining 
of a demurrer to an indictment. It is only in those cases where jeopardy has actually 
once attached that the objection arises. Courts are uniform in their decisions that there 
has been no jeopardy in the above instances. On the other hand, it is clear that once the 
accused has been acquitted and released from the jurisdiction of the court further at- 
tempts to prosecute him on the same charge in a court having the same jurisdiction 
would be a direct violation of the Fourteenth Amendment. 

Logically speaking, a defendant will not be placed in jeopardy where he has not 
been tried in a proper manner in the trial court. This is true although he has been 
acquitted. True, there has been a “trial” in the broad sense of the word, but the trial 
has not been a proper one. Certainly as long as prejudical error stands upon the record, 
uncorrected, justice has not been done until that error has been erased. Too, an appeal 
might and could logically be viewed as part of one continuing process, commencing 
with the preliminary proceedings and running through the indictment, trial and appeal. 
Justice Holmes, dissenting in the Kepner Case, wrote, “. . . it seems to me that logically 
and rationally a man cannot be said to be more than once in jeopardy in the same cause, 
however often he may be tried. The jeopardy is one continuing, jeopardy from its be- 
ginning to the end of its course.” The accused is always allowed an appeal when he 
claims that prejudicial error, in favor of the prosecution, was committed at the trial. 
But the state is as greatly interested in the proper conduct of the trial as is the accused. 


4. 163 U.S. 662, 16 Sup. Ct. 1192 (1896). 
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The welfare of a far greater number of people is involved on the side of the state. Should 
it be condemned as a tyrant because it, too, seeks a proper trial? Where the issue to be 
decided on appeal is purely a question of law, it seems that the interests of society de- 
mand that the state have the right to be heard. True, the appeal might result in favor 
of the state, and the accused might be placed in a worse position than he was before 
the appeal was taken. But even though his position may be worse, he is only standing 
where he should have stood at the first trial. Does the protection afforded him under 
the phrase “double jeopardy,” when the state is not allowed to have a fair trial, justify 
the resulting flagrant abuse of the term “justice” as it is understood by the average man? 
We think that it does not. 

The philosophy supporting the double jeopardy clause in the Constitution lies in 
the belief that it is better to allow many guilty persons to go free than to subject one 
innocent man to such hardship, oppression, persecution and third degree methods as 
will ultimately wear him down to such an extent that conviction for a crime of which 
he is not guilty will follow. Perhaps this reasoning was justified at an early date in our 
history. Today, however, the prevalent belief in the mind of the average person is that 
there is more danger of a guilty person escaping the penalties of the law than of his 
being subject to tyranny. As a matter of justice, it is difficult to see why the state should 
not have a new trial if there has been error in the proceedings. If the contrary view 
were ever justified on political grounds, or on grounds of expediency it hardly seems 
to be now. Has not the time come to put the state on an equal basis with the accused 
regarding the manner in which a lower court’s decision might be reversed or modified 
and a new trial had? 

Let us look at the situation in the ordinary criminal trial. The prosecution must 
conduct itself perfectly; for any error which the accused might deem prejudicial to him- 
self, he has the right of appeal. On the other hand, a defense attorney might so mis- 
conduct himself as to secure an acquittal by contemptously disregarding the rights of 
the state and its interest in having a fair trial; and yet the state must sit idly by and 
allow this gross miscarriage of justice. Those who oppose state appeals will say, “But 
the purpose of the trial judge is to prevent such actions.” True, that is his purpose, 
but who can say that the trial court is infallible? A glance at the number of reversals 
on appeals of civil cases because of a trial court’s incorrect ruling is a sufficient answer 
to this question. Corrective process is the only justification for the delays and expense 
of appeals. The possibilities for an error in favor of the accused at the trial are too 
prominent for this objection to be raised with any appreciable amount of force. 


On the other side of the picture, we find those who say that to subject the accused 
to an appeal by the state after the drawn out procedure in a trial court, and then per- 
haps to another trial subsequently is too great a hardship on him. Considered in terms 
of an innocent defendant the argument has force. Considered in terms of a hardened 
criminal who seeks to escape justice in the trial court by knavery and trickery, the 
argument must fall. If the interest of society as a whole is to be deemed greater than 
the interest of any one of its individual members, certainly the argument presents no 
great difficulties. How many persons will believe that Mr. Dewey's error, if error it 
be, should discharge Tammany Hines from the bar of justice? 

Again, we hear, the defendant should not be required to pay the costs of an ap- 
peal. But it is the general rule that in the absence of statute, costs of an appeal taken to 
the court of last resort are not taxable against the defendant, irrespective of the out- 
come of the appeal. In those jurisdictions where the costs, by virtue of statute, may be 
taxed against the defendant it would seem only fair to require the state to pay the 
costs of the appeal taken on its own behalf, on defendant’s plea in forma pauperis. 
Although such a method might entail greater expense to the state, it seems clear that 
the resulting improvement in criminal jurisprudence would offset this disadvantage. 

Other arguments are advanced, of course, but no single one of them, nor all of 
them combined are of great enough force, in our opinion, to overcome the advantages 
which will be derived by society if the state is allowed to appeal in criminal cases. It 
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is worthy of note that twenty-two states, by statute, allow an appeal by the state from 
an order not affecting acquittal; eleven states have statutes allowing the state to appeal 
from an order granting a new trial; at least one, Connecticut, without statutory author. 
ity, allows the state to appeal even after verdict of acquittal. 

There is little doubt that a greater percentage of guilty persons would be brought 
to justice were this procedure to be followed in all states. Certainly now there is au- 
thority for allowing it as compatible with due process of law. Too, as Justice Cardozo 
put it, “Even more plainly, right minded men could believe in espousing that conclusion 
they were not favoring a practice repugnant to the conscience of mankind.”5 

Ws. Roy Kirsy 
Joun M. Farey 
University of Kansas School of Law,’ 39 


EXERCISE OF NON-JUDICIAL FUNCTIONS BY COURTS AND JUDGES 

State legislatures have upon many occasions imposed upon the courts and judges 
many functions and duties which cannot definitely be characterized as strictly incidental 
to the normal province of the judiciary in deciding cases and controversies. Because 
the legislatures have confidence in the integrity and discretion of those who sit on the 
benches of our courts, they have found it desirable and expedient to ask them to ap 
point certain officers, such as special examiners, auditors and administrative boards, 
whose duties ordinarily lie outside the realm of judicial functions. However desirable 
it may be for our judicial officers to appoint individuals to exercise non-judicial fune- 
tions, we immediately come in conflict with the political theory of separation of powers 
into the legislative, executive and judicial departments. On other occasions state legis- 
latures, when they have been confronted with the problem of assisting the administrative 
departments in making investigations into various activities or when some capable 
person has been needed to probe or advise, have provided that a justice of the supreme 
court or another judge should conduct the investigation or make the necessary probe, 
even though the results of his efforts may have no authority as a judgment and his 
findings may or may not be accepted. 

Certainly few can deny that our supreme court justices and district court judges 
are most capable in the making of investigations; they are skilled in the separation of 
truth from deceit; their accomplishments are untarnished by partiality and by the de- 
sire for personal gain; their findings are most respected by the great mass of people 
within the interested community. Undoubtedly these jurists possess qualifications for 
these tasks which are superior to the qualifications of any other group in whom these 
duties might be entrusted. An outstanding example of the impartial and unbiased 
integrity reposed in the judiciary department is found in the appointment of Justice 
Owen J. Roberts of the United States Supreme Court to act as an umpire in the Black 
Tom and Kingsland cases in which the United States sought to prove that German 
agents were responsible for the destruction of a railroad terminal and a munitions plant 
shortly before the entrance of the United States into the World War. A similar service 
was performed by Chief Justice White in the dispute between Panama and Costa Rica. 
Certainly few men more capable that a justice of the United States Supreme Court could 
have been designated to serve in these capacities. While these two illustrations are 
excellent examples of the aptitude of judges to efficiently perform these services, the 
purpose of this article is not to question the authority of these judges to perform these 
functions in international disputes, but rather is to raise the issue as to whether or not 
these judges or other judges could have been compelled by the legislative or executive 
departments to make similar investigations where international questions were not 
involved. 

Our conclusion relative to the imposition of these non-judicial functions upon the 
judges of our courts, from a political viewpoint, is that in most instances the dele 
gation seems most desirable and expedient, for the judges are bes qualified to per 


6. Palko Onse, supra, Note 1, 





CoMMENTS 173 


form these services; we are assuming that these functions will not burden the primary 
duties of the judge to such extent that he can no longer effectively perform them. How- 
ever, the latter assumption scems plausible, because if these functions can be most ad- 
vantageously performed by the courts and judges, the number of judgeships should be 
increased proportionately. From the standpoint of political expediency this imposition 
seems most desirable; we have now to consider it from a constitutional viewpoint. 

The courts have been most reluctant to expand their concept of the judicial func- 
tion so as to include investigations of a probing or advisory nature when the result of 
their findings would have no force of judgment but would merely operate as a fact 
finding service ancillary to another department of government. This problem searches 
the very nature of the question: What is a judicial function? It has been urged in many 
quarters that any finding of fact, whether it be in a case or controversy or merely ad- 
visory to another department of government, is a judicial function. Few courts, if any, 
have accepted this broad and expanded definition of a judicial function. However, with 
the advent of an increased number of administrative boards, commissions and tribunals 
into the field of government, the problem will loom before us in the future with in- 
creasing intensity. One reason often advanced for the opposition of the courts toward 
the expansion of the nature of the judicial function is the fact that the duties now im- 
posed upon courts tax their efficiency to the utmost. 

The case of In Re Richardson' probably contains the best expression of the weight 
of authority in answering the question as to whether judicial officers may be compelled 
to make investigations which have not arisen from a “case or controversy” as defined 
in the decisions of the Supreme Court of the United States. The Court held that a 
supreme court justice of that state need not serve as a delegate of the governor in the 
investigation of the conduct of certain public officers upon the ground that this would 
force a non-judicial duty upon a justice. The Court reasoned that the finding of the 
judicial officer would have none of the authority of a judgment and his finding might 
be accepted or discounted in the discretion of the executive department, and it con- 
cluded that the executive and legislative departments could not charge the judiciary 
with administrative functions except when reasonably incident to the fulfillment of 
judicial duties. This case is to be distinguished from the case of In Re Davies® where, 
in construing a statute providing that an attorney might bring an anti-monopoly action 
against a corporation and that upon his written application to a justice of the supreme 
court, such justice should investigate the charges by means of a hearing, the Court 
held that the statute was constitutional since the duties of the justice in this investiga- 
tion were judicial in form, and that they were reasonably incidental to the fulfillment 
of judicial duties. The Court reasoned that if the legislature could examine witnesses 
on prospective legislation, there should be no reason why the justices should not examine 
the rights of parties in an investigation under the statute, for these rights might become 
the subject of future litigation. 

We can conclude that, regardless of the political desirability of legislation imposing 
upon judicial officers the duty to perform investigations not incidental to the normal 
province of the judicial function, a judge or justice cannot be compelled to perform 
such a non-judicial function against his own will. 

In considering the constitutionality of statutes providing for the appointment of 
non-judicial officers by courts and judges, we find an irreconcilable conflict of author- 
ity. One line of authority holds that the power of appointment is primarily vested in 
the executive department and that the judiciary can only exercise this power in making 
appointments to offices which pertain in some manner to judicial functions; hence any 
statute attempting to vest in the judiciary the power of appointment of officers, not 
intimately associated with the judiciary or the judicial department, is unconstitutional. 
In State v. Neble® it was held that a city charter providing that park commissioners 
should be appointed by district court judges was unconstitutional and void in that the 

1, 047 WY, 401, 160 WE. O66 (1088) 
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the judgment was not lost because execution was suspended.” Compare this with the 
language of the Court in United States v. Ball.‘ “The prohibition is not against being 
punished twice, but against being twice put in jeopardy. . . . To try a man after verdict 
of acquittal is to put him twice in jeopardy, although the verdict was not followed by 
judgment.” To what can we attribute this variation in rules, laid down by the same 
court, wherein under the Fifth Amendment one may be placed in double jeopardy be- 
fore final judgment has been passed, and under the Fourteenth Amendment double 
jeopardy will not be held to have attached even after sentence has been given, though 
unexecuted? We call this a “variation” rather than an “inconsistency,” because as pre- 
viously pointed out, the Court in interpreting the Fourteenth Amendment is not bound 
by prior interpretations placed upon the Fifth Amendment. Thus, the State Court was 
free to determine, without being influenced by the federal rule, whether the procedure 
in question might be termed “double jeopardy” under the Fourteenth Amendment. 


Perhaps the dissenting opinions of Justices Holmes and Brown in the Kepner Case 
bore some weight with the Court in the Palko decision. Certainly the theories of the 
dissents are reflected in the language of Mr. Justice Cardozo. It is worthy of note, too, - 
that the latter Justice makes direct reference to those opinions. “He no more would be 
put in jeopardy a second time when retried because of a mistake of law in his favor, 
than he would be when retried for a mistake that did him harm,” writes Justice Holmes. 
And from the pen of Justice Cardozo come these words, “It (the state) asks no more 
than this, that the case against him (defendant) shall go on until there shall be a trial 
free from the corrosion of substantial legal error . . . If the trial had been infected with 
error adverse to the accused, there might have been review at his instance . . . A reciprocal 
privilege, subject at all times to the discretion of the presiding judge, has now been 
granted to the state. There is here no seismic innovation.” The language of these two 
great jurists, though not identical in form, is almost the same in substance. In the latter 
case, however, the language expresses the opinion of the Court. From these circumstances, 
it is hard to escape the conclusion that Justice Holmes, though indirectly, was speaking 
in the Palko Case. 


We cannot say, however, that this decision should be condemned. Rather would 
we commend it. It will be well, in so doing, to analyze the arguments for and against 
state appeals in our search for justification of this commendation. 

To begin with, there is no claim that all types of appeals by the state place a de- 
fendant in double jeopardy. The doctrine of double jeopardy does not apply as to 
appeals from certain court orders, as the quashing of an indictment or the sustaining 
of a demurrer to an indictment. It is only in those cases where jeopardy has actually 
once attached that the objection arises. Courts are uniform in their decisions that there 
has been no jeopardy' in the above instances. On the other hand, it is clear that once the 
accused has been acquitted and released from the jurisdiction of the court further at- 
tempts to prosecute him on the same charge in a court having the same jurisdiction 
would be a direct violation of the Fourteenth Amendment. 

Logically speaking, a defendant will not be placed in jeopardy where he has not 
been tried in a proper manner in the trial court. This is true although he has been 
acquitted. True, there has been a “trial” in the broad sense of the word, but the trial 
has not been a proper one. Certainly as long as prejudical error stands upon the record, 
uncorrected, justice has not been done until that error has been erased. Too, an appeal 
might and could logically be viewed as part of one continuing process, commencing 
with the preliminary proceedings and running through the indictment, trial and appeal. 
Justice Holmes, dissenting in the Kepner Case, wrote, “. . . it seems to me that logically 
and rationally a man cannot be said to be more than once in jeopardy in the same cause, 
however often he may be tried. The jeopardy is one continuing; jeopardy from its be- 
ginning to the end of its course.” The accused is always allowed an appeal when he 
claims that prejudicial error, in favor of the prosecution, was committed at the trial. 
But the state is as greatly interested in the proper conduct of the trial as is the accused. 


4. 163 U.S. 662, 16 Sup. Ct. 1192 (1896). 
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The welfare of a far greater number of people is involved on the side of the state. Should 
it be condemned as a tyrant because it, too, seeks a proper trial? Where the issue to be 
decided on appeal is purely a question of law, it seems that the interests of society de- 
mand that the state have the right to be heard. True, the appeal might result in favor 
of the state, and the accused might be placed in a worse position than he was before 
the appeal was taken. But even though his position may be worse, he is only standing 
where he should have stood at the first trial. Does the protection afforded him under 
the phrase “double jeopardy,” when the state is not allowed to have a fair trial, justify 
the resulting flagrant abuse of the term “justice” as it is understood by the average man? 
‘We think that it does not. 

The philosophy supporting the double jeopardy clause in the Constitution lies in 
the belief that it is better to allow many guilty persons to go free than to subject one 
innocent man to such hardship, oppression, persecution and third degree methods as 
will ultimately wear him down to such an extent that conviction for a crime of which 
he is not guilty will follow. Perhaps this reasoning was justified at an early date in our 
history. Today, however, the prevalent belief in the mind of the average person is that 
there is more danger of a guilty person escaping the penalties of the law than of his 
being subject to tyranny. As a matter of justice, it is difficult to see why the state should 
not have a new trial if there has been error in the proceedings. If the contrary view 
were ever justified on political grounds, or on grounds of expediency it hardly seems 
to be now. Has not the time come to put the state on an equal basis with the accused 
regarding the manner in which a lower court’s decision might be reversed or modified 
and a new trial had? 


Let us look at the situation in the ordinary criminal trial. The prosecution must 
conduct itself perfectly; for any error which the accused might deem prejudicial to him- 
self, he has the right of appeal. On the other hand, a defense attorney might so mis- 
conduct himself as to secure an acquittal by contemptously disregarding the rights of 
the state and its interest in having a fair trial; and yet the state must sit idly by and 
allow this gross miscarriage of justice. Those who oppose state appeals will say, “But 
the purpose of the trial judge is to prevent such actions.” True, that is his purpose, 
but who can say that the trial court is infallible? A glance at the number of reversals 
on appeals of civil cases because of a trial court’s incorrect ruling is a sufficient answer 
to this question. Corrective process is the only justification for the delays and expense 
of appeals. The possibilities for an error in favor of the accused at the trial are too 
prominent for this objection to be raised with any appreciable amount of force. 

On the other side of the picture, we find those who say that to subject the accused 
to an appeal by the state after the drawn out procedure in a trial court, and then per- 
haps to another trial subsequently is too great a hardship on him. Considered in terms 
of an innocent defendant the argument has force. Considered in terms of a hardened 
criminal who seeks to escape justice in the trial court by knavery and trickery, the 
argument must fall. If the interest of society as a whole is to be deemed greater than 
the interest of any one of its individual members, certainly the argument presents no 
great difficulties. How many persons will believe that Mr. Dewey's error, if error it 
be, should discharge Tammany Hines from the bar of justice? 

Again, we hear, the defendant should not be required to pay the costs of an ap- 
peal. But it is the general rule that in the absence of statute, costs of an appeal taken to 
the court of last resort are not taxable against the defendant, irrespective of the out- 
come of the appeal. In those jurisdictions where the costs, by virtue of statute, may be 
taxed against the defendant it would seem only fair to require the state to pay the 
costs of the appeal taken on its own behalf, on defendant’s plea in forma pauperis. 
Although such a method might entail greater expense to the state, it seems clear that 
the resulting improvement in criminal jurisprudence would offset this disadvantage. 

Other arguments are advanced, of course, but no single one of them, nor all of 
them combined are of great enough force, in our opinion, to overcome the advantages 
which will be derived by society if the state is allowed to appeal in criminal cases. It 
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is worthy of note that twenty-two states, by statute, allow an appeal by the state from 
an order not affecting acquittal; eleven states have statutes allowing the state to appeal 
from an order granting a new trial; at least one, Connecticut, without statutory author- 
ity, allows the state to appeal even after verdict of acquittal. 

There is little doubt that a greater percentage of guilty persons would be brought 
to justice were this procedure to be followed in all states. Certainly now there is au- 
thority for allowing it as compatible with due process of law. Too, as Justice Cardozo 
put it, “Even more plainly, right minded men could believe in espousing that conclusion 
they were not favoring a practice repugnant to the conscience of mankind.”5 
Ws. Roy Kirsy 
Joun M. Farvey 

University of Kansas School of Law, ’ 39 
























































EXERCISE OF NON-JUDICIAL FUNCTIONS BY COURTS AND JUDGES 

State legislatures have upon many occasions imposed upon the courts and judges 
many functions and duties which cannot definitely be characterized as strictly incidental 
to the normal province of the judiciary in deciding cases and controversies. Because 
the legislatures have confidence in the integrity and discretion of those who sit on the 
benches of our courts, they have found it desirable and expedient to ask them to ap 
point certain officers, such as special examiners, auditors and administrative boards, 
whose duties ordinarily lie outside the realm of judicial functions. However desirable 
it may be for our judicial officers to appoint individuals to exercise non-judicial func- 
tions, we immediately come in conflict with the political theory of separation of powers 
into the legislative, executive and judicial departments. On other occasions state legis- 
latures, when they have been confronted with the problem of assisting the administrative 
departments in making investigations into various activities or when some capable 
person has been needed to probe or advise, have provided that a justice of the supreme 
court or another judge should conduct the investigation or make the necessary probe, 
even though the results of his efforts may have no authority as a judgment and his 
findings may or may not be accepted. 

Certainly few can deny that our supreme court justices and district court judges 
are most capable in the making of investigations; they are skilled in the separation of 
truth from deceit; their accomplishments are untarnished by partiality and by the de- 
sire for personal gain; their findings are most respected by the great mass of people 
within the interested community. Undoubtedly these jurists possess qualifications for 
these tasks which are superior to the qualifications of any other group in whom these 
duties might be entrusted. An outstanding example of the impartial and unbiased 
integrity reposed in the judiciary department is found in the appointment of Justice 
Owen J. Roberts of the United States Supreme Court to act as an umpire in the Black 
Tom and Kingsland cases in which the United States sought to prove that German 
agents were responsible for the destruction of a railroad terminal and a munitions plant 
shortly before the entrance of the United States into the World War. A similar service 
was performed by Chief Justice White in the dispute between Panama and Costa Rica. 
Certainly few men more capable that a justice of the United States Supreme Court could 
have been designated to serve in these capacities. While these two illustrations are 
excellent examples of the aptitude of judges to efficiently perform these services, the 
purpose of this article is not to question the authority of these judges to perform these 
functions in international disputes, but rather is to raise the issue as to whether or not 
these judges or other judges could have been compelled by the legislative or executive 
departments to make similar investigations where international questions were not 
involved. 

Our conclusion relative to the imposition of these non-judicial functions upon the 
judges of our courts, from a political viewpoint, is that in most instances the dele- 
gation seems most desirable and expedient, for the judges are best qualified to per- 


5. Palko Case, supra, Note 1. 
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form these services; we are assuming that these functions will not burden the primary 
duties of the judge to such extent that he can no longer effectively perform them. How- 
ever, the latter assumption scems plausible, because if these functions can be most ad- 
vantageously performed by the courts and judges, the number of judgeships should be 
increased proportionately. From the standpoint of political expediency this imposition 
seems most desirable; we have now to consider it from a constitutional viewpoint. 

The courts have been most reluctant to expand their concept of the judicial func- 
tion so as to include investigations of a probing or advisory nature when the result of 
their findings would have no force of judgment but would merely operate as a fact 
finding service ancillary to another department of government. This problem searches 
the very nature of the question: What is a judicial function? It has been urged in many 
quarters that any finding of fact, whether it be in a case or controversy or merely ad- 
visory to another department of government, is a judicial function. Few courts, if any, 
have accepted this broad and expanded definition of a judicial function. However, with 
the advent of an increased number of administrative boards, commissions and tribunals 
into the field of government, the problem will loom before us in the future with in- 
creasing intensity. One reason often advanced for the opposition of the courts toward 
the expansion of the nature of the judicial function is the fact that the duties now im- 
posed upon courts tax their efficiency to the utmost. 

The case of In Re Richardson‘ probably contains the best expression of the weight 
of authority in answering the question as to whether judicial officers may be compelled 
to make investigations which have not arisen from a “case or controversy” as defined 
in the decisions of the Supreme Court of the United States. The Court held that a 
supreme court justice of that state need not serve as a delegate of the governor in the 
investigation of the conduct of certain public officers upon the ground that this would 
force a non-judicial duty upon a justice. The Court reasoned that the finding of the 
judicial officer would have none of the authority of a judgment and his finding might 
be accepted or discounted in the discretion of the executive department, and it con- 
cluded that the executive and legislative departments could not charge the judiciary 
with administrative functions except when reasonably incident to the fulfillment of 
judicial duties. This case is to be distinguished from the case of In Re Davies* where, 
in construing a statute providing that an attorney might bring an anti-monopoly action 
against a corporation and that upon his written application to a justice of the supreme 
court, such justice should investigate the charges by means of a hearing, the Court 
held that the statute was constitutional since the duties of the justice in this investiga- 
tion were judicial in form, and that they were reasonably incidental to the fulfillment 
of judicial duties. The Court reasoned that if the legislature could examine witnesses 
on prospective legislation, there should be no reason why the justices should not examine 
the rights of parties in an investigation under the statute, for these rights might become 
the subject of future litigation. 

We can conclude that, regardless of the political desirability of legislation imposing 
upon judicial officers the duty to perferm investigations not incidental to the normal 
province of the judicial function, a juige or justice cannot be compelled to perform 
such a non-judicial function against his own will. 

In considering the constitutionality of statutes providing for the appointment of 
non-judicial officers by courts and judges, we find an irreconcilable conflict of author- 
ity. One line of authority holds that the power of appointment is primarily vested in 
the executive department and that the judiciary can only exercise this power in making 
appointments to offices which pertain in some manner to judicial functions; hence any 
statute attempting to vest in the judiciary the power of appointment of officers, not 
intimately associated with the judiciary or the judicial department, is unconstitutional. 
In State v. Neble* it was held that a city charter providing that park commissioners 
should be appointed by district court judges was unconstitutional and void in that the 

1. 247 N.Y. 401, 160 N.E. 655 (1928). 


2. 168 N.Y. 89, 61 N.E. 118 (1901). 
3. 82 Neb. 267, 117 N.W. 723 (1908). 
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appointment was intrinsically an executive act and that judges, in making such ap- 
—- would encroach, on the executive department. In Hutchins v. City of Des 

oines* the Court pointed out that though the power of appointment is not essentially 
and exclusively executive, courts and judges can only make those appointments which 
pertain in some manner to judicial functions. In State v. Brill,® an action wherein a 
writ of mandamus was sought to compel judges of the district court to appoint a member 
of a board of control, it was held that the statute conferring the power of appointment 
upon the judiciary was unconstitutional. 

On the other hand, a number of courts have held that the power of appointment is 
not intrinsically and! inherently executive in character but that it is a political power, not 
peculiar to any particular department, which depends upon legislative will for its vest- 
ment. This line of cases adopts the reasoning of a note by Mr. Freeman:* “The truth 
is that the power of appointing or electing to office does not necessarily and ordinarily 
belong to either the legislative, the executive or the judicial department. . . . It is an 
executive function when the law has committed it to the executive, a legislative function 
when, the law has committed it to the legislature, and a judicial function, or at least a 
function of a judge, when the law has committed it to any member or members of the 
judiciary.” Fox v. McDonald" upheld an act authorizing a judge to appoint police com- 
missioners. The Court ruled that executive power is not necessarily embracive of power 
to appoint and that the power to appoint is not an executive function unless made so by 
the legislature. In State v. George® the validity of a statute was sustained which pro 
vided that judges of the circuit court should appoint members of a bridge committee 
to have control of a city’s bridges. The Court stated, “While our Constitution separates 
the powers of government into three distinct departments, and prohibits any of them 
from exercising any powers confided to the other, it does not undertake to declare what 
shall be considered legislative, executive or judicial acts.” The Court intimated that the 
legislature can designate whether an appointment is an executive function, and that the 
power to appoint is by no means an executive function unless made so by legislative 
enactment. In People v. Evans® the Court held constitutional a statute creating examin- 
ing boards for coal miners, members of which were to be appointed by county judges; 
the Court ruled that the legislature was authorized to require courts, or the judges 
thereof, to appoint various officers not belonging to the judicial department of the 
government. Schwarz v. Town of Dover'® held that a statute providing for the court 
of common pleas to appoint excise commissioners was unconstitutional, as it conferred 
executive power on a judicial officer. However, six months later, the force of this de- 
cision was reversed when the Court held, in Ross v. Board of Chosen Freeholders of the 
County of Essex" that a statute was valid which conferred on a supreme court justice 
the power of appointment of certain park commissioners. In this latter decision the Court 
ruled that the power of appointment is not the peculiar function of any one of the three 
departments unless expressly made so. 

The Kansas Supreme Court, in Sartin v. Snell,!2 held valid a statute conferring upon 
the district court the power of appointing a county auditor, whose duties, it was con- 
ceded, were in no way related to the judicial function. The Court denied that the 
power of appointment is strictly an executive function and held that the legislature 
may delegate the power of appointment of officers to either the executive or judicial 
departments, unless otherwise provided for by the Constitution. The Court conceded 
the position of State v. Brill'® that a judge could not, by mandamus, be compelled to 
perform the non-judicial function of appointing an auditor, but held that, assuming 


4. 176 Iowa 189, 157 N.W. 881 (1916). 
5. 100 Minn. 499, 111 N.W. 294 (1907). 
6. 138 Am. St. Reps. at page 125 (1889). 
7. 101 Ala. 51, 13 So. 416 (1893). 
8. 22. Ore. 142, 29 Pac. 356, 16 L.R,A. 737 (1892). 
9. 247 Ill. 547, 93 N.E. 388 (1910). 
10. 68 N.J. Law 576, 53 Atl. 214 (1902). 
11. 69 N.J. Law 291, 55 Atl. 310 (1903). 
12. 87 Kan. 485, 125 Pac. 47 (1912). 
13. Supra, note 5. And see State ex rel. v. Brown, 35 Kan. 167, 10 Pac. 594 (1886), where it 
was held that a probate judge has not forfeited his right to office by his refusal to examine funds 
in the hands of the county treasurer as provided by the legislature. 
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for the purposes of argument that a judge could not be compelled to comply with the 
provisions of the statute, or be held to have forfeited his office by a failure to obey the 
statute, this was of no importance in determining whether or not the statute was a valid 
expression of legislative authority. The Court then explained that when the power of 
appointment was conferred by the legislature, it was not given to the court as a court, 
nor to the judge as a judge, but to the person who held the office of judge of the district 
court. The Court stated, “Obviously the legislature had no thought of having the ap 
pointment made by the court, but, reposing confidence in the integrity and discretion 
of the person who happened to hold the office of judge of the district court, intended 
that he personally should name the auditor.” However, the Court denied the propriety 
of a statute granting to the court the power of appointment which “makes the courts 
the dispensers of public patronage” and then quoted Judge Spilman in the Kansas Law 
Journal,!4 where the latter pointed out that the power of appointment, when vested in 
the judiciary, is one which must always prove embarrassing and that no matter how 
wisely the power is exercised, it will inevitably lessen the respect of the people for the 
courts. 

Few courts, if any, deny the judiciary the power to appoint those officers who are 
connected intimately with the tribunal or its functions; clerks, assistants, librarians, and 
in one case, the janitor of a supreme court building, have been included in this category. 
Where the duties of the appointee are not intimately associated with the judicial de- 
partment, Kansas, and probably the weight of authority, holds that the power of ap- 
pointment is not exclusively vested in the executive department and that the judiciary, 
upon delegation from the legislature, may exercise the power of appointment without 
regard to the nature of the duties of the appointees; however, it is doubtful whether a 
judge could be compelled to make the appointment or could be held to have forfeited 
his office upon a failure to do so. As Judge Spilman has well reasoned, the appointment 
of officers, whose duties are non-judicial in character, should be frowned upon as a 
matter of political expediency—the practice is neither politically desirable nor practicable. 
But, as we have seen, this power has been imposed upon courts and judges by legis- 
latures of a number of states, and the imposition has generally been held constitutional. 

Seldom, if ever, will a Congressional delegation of the power of appointment of 
Federal officers to the Federal Courts be challenged, inasmuch as Art. II, sec. 2, cl. 2 of 
the United States Constitution provides that Congress may by law vest the appointment 
of such inferior officers, as they think proper, in the President alone, in the Courts of 
Law or in the heads of departments.!5 

State legislatures, when they have been called upon to make provision for the ex- 
tension of corporate municipal boundaries, have asked the courts, upon petition of a 
prescribed number of voters, to ascertain the existence of certain definite prescribed 
facts, usually with reference to population and territorial requirements, which the legis- 
lature has made prerequisite to annexation. Most jurisdictions hold little objection to 
these impositions upon their courts so long as the legislature has outlined the pre- 
requisites with such precision that the courts need only ascertain certain facts which 
do not require the exercise of discretion. Oftentimes the legislature has sensed the im- 
practicability of a general law which authorizes the extension of municipal boundaries 
upon the mere ascertainment of population and property valuations by a court and quite 
logically has asked the courts to look into the advisability of annexation, the promotion 
of the city’s interest, the interest of the property owners and similar discretionary 
matters. From the angle of political expediency, we think it most desirable for the 
courts to exercise their discretion when such power has been granted to them by the 
legislature, for the impropriety of a general law authorizing extension, whenever certain 
facts with reference to population and property exist, is readily apparent. We could 
hardly expect our legislatures to enact a special law for each extension of municipal 
boundaries and, quite often, the public interest will not be served by annexation merely 
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because of the existence of the prerequisite territorial requirements. The exercise of 
discretion is most essential if the extension of our municipal boundaries is to be done 
efficiently. 

The courts are agreed that the creation of municipalities and their extension are 
legislative functions, and the question here is the extent to which the extension may 
be delegated to the judiciary. Two outstanding cases will suffice to illustrate the con- 
stitutional objections of Kansas and the weight of authority which prevent a court from 
exercising its discretion when the legislature has attempted to make the delegation. In 
Udall, Mayor v. Severn, et al® a statute provided that upon petition of voters, if a su- 
perior court should find that certain prescribed facts existed with reference to the number 
of inhabitants in the area to be annexed and if the extension would not result in an in- 
justice to the inhabitants, the court should extend the corporate city boundaries. The 
Court held that in so far as the legislature delegated to the court the right to determine 
the existence of certain definite facts set forth by the legislature as a prerequisite to the 
extension of city boundaries, the function of the court was judicial; but when the func- 
tion of the court was also to decide upon the political desirability of the annexation or 
the public interest to be promoted by annexation, the function was legislative and could 
not be delegated to the judicial department. The statute was found unconstitutional, 
inasmuch as it authorized the court to consider the public interest and possible in- 
justices to the parties involved; these were matters of discretion which only the legisla- 
ture could exercise. The case of In Re Appeal of Fannie Ruland, Trustee, Joseph 
Taylor, et al v. City of Augusta" is practically identical in facts and result. The statute 
provided that the judge should hear testimony on the advisability of the extension of 
the municipal boundaries, and if it should be found that such extension would benefit 
the city’s interest and would cause no manifest injury to persons owning real estate in 
the territory sought to be annexed, the addition should be made. The statute was found 
unconstitutional, in so far as the court was delegated power to decide on the advisability 
of the addition, on the ground that it conferred legislative power on the judiciary in that 
the court’s function was not limited to the finding of definite and specific facts but the 
court was allowed to use discretion as well. 


Though these two cases represent probably the weight of authority, there is ade- 
quate authority for a contrary view. The jurisdictions which have permitted the ju- 
dicial department to pass on the advisability of annexation have done so on two grounds: 
(1) the inconvenience of conforming to general laws, and (2) conceding that legislative 
power has been granted to the judiciary, the delegation is only a “modicum” of power. 
A discussion of the cases on this point would serve no useful purpose. It is sufficient to 
say that these jurisdictions have made their decisions largely in the interest of legisla- 
tive convenience.!8 


Probate courts and county courts have long exercised various and sundry duties 
and functions which have been imposed by state legislatures and which cannot strictly 
be termed judicial functions. In many states these judges acknowledge deeds, issue 
marriage licenses, solemnize marriages, grant licenses, approve bonds, organize educa- 
tional and religious corporations and organize municipal corporations. These func- 
tions and duties have practically always been upheld, sometimes on the ground that 
these probate and county courts are not exclusively judicial tribunals, oftentimes on the 
ground that these functions have been exercised for many years by these judges without 
objection, and in a few cases on the basis that these are legislative courts as distinguished 
from constitutional courts, and hence they are not limited to purely judicial functions. 
The Kansas Supreme Court in the case of In Re Johnson’ upheld a statute giving the 
probate court jurisdiction to hear and determine all questions arising where persons 
applied for the privilege of purchasing school lands. The Court held that even if it is 
admitted that such jurisdiction may not be forced on a probate judge against his will, 

16. -— Ariz. -.. 7 Pac. (2d) 847 (1938). 
17. 120 Kan. 42, 242 Pac. 456 (192 
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there is no prohibition in the Constitution or elsewhere, against the exercise of such 
jurisdiction by the probate courts, and there is no inconsistency between this jurisdiction 
and numerous other jurisdictions with which the probate court is empowered. The 
Court held further, “The legislature undoubtedly intended to confer said jurisdiction 
upon the persons who exercise the jurisdiction of the probate courts and not upon the 
courts themselves as probate courts.” In State v. Durein®® the duty imposed upon the 

te judge by the legislature to grant permits for the sale of intoxicating liquor, was 
upheld as being a duty of judicial character. State ex rel. v. Anderson,” in sustaining 
the power of a probate judge pro tem to solemnize marriages, reasserts the proposition 
that the duties are cast upon the person who holds the office of the probate judge and 
not upon the probate judge or upon the probate court. Thus the Kansas Court has 
sustained the imposition of non-judicial functions upon the judges of probate and county 
courts without entering into an elaborate discussion of the separation of the powers of 
government into the three departments. 

The Ohio Supreme Court in a series of decisions has held that so long as the courts 
and justices do not challenge the right of the legislature to impose non-judicial functions 
upon them, third parties have no cause to complain of their execution. In State v. 
Gazlay™* the legislature had enacted a statute which provided for a tax on lawyers to 
be assessed by the court of Common Pleas. While the Court doubted whether the court 
of Common Pleas could have been forced to make this assessment, since the judges 
had not objected to the exercise of this function, the lawyers could have no defense. 
In the later case of State ex rel. v. Cincinnati™® the Court ruled that if the judge or court 
chose to perform non-judicial functions, third parties could not complain on the ground 
that the performance of the judges was not compulsory; the Court hesitated to assert 
that judges and courts could be compelled to perform such non-judicial functions as 
granting licenses and appointing individuals to serve on boards, yet so long as the courts 
and justices interposed no objection, the Court thought the legislative purpose should 
not fail. 

Politically there would seem little or no objection to the exercise by probate and 
county judges of these non-judicial functions. However, from a legal point of view, 
there exists little reason why non-judicial functions such as the acknowledgment of 
deeds, the issuance of various licenses and the organization of educational, religious 
and municipal corporations, could be imposed upon probate and county judges and not 
upon district judges and supreme court justices. The functions are no more intimately 
associated with the judicial department in the one case than in the other, and, while 
many courts such as Kansas have held that these functions are not imposed upon the 
probate courts or probate judges as such, but personally upon the individual who holds 
the office of judge, we can find no reason why this same reasoning should not be 
applicable when these duties are imposed upon supreme court justices and district 
judges. The distinction between legislative and constitutional courts as applied to the 
situation in Kansas would not seem to be a valid basis for the discrimination, inasmuch 
as the probate courts are provided for in the Kansas Constitution. Hence in the final 
analysis the underlying reason for upholding these impositions upon probate and county 
judges appears to be the fact that they have been exercised by them for a number of 
years, and further by the fact that the judges have performed these duties without ob- 
jection on their part. It is generally held that so long as the judges do not challenge 
the imposition of these non-judicial functions upon them, third parties have no right 
to complain of their execution. However, if this be a question involving the separation 
of powers of the government into three distinct departments, we can see no founda- 
tion for this disregard of the division of powers merely because the judges do not 
challenge the impositions. 

The levying of taxes is practically universally conceded to be vested exclusively in the 
legislative branch of our government; however, when the legislature provides that ap- 
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peals can be taken from equalization boards to judicial tribunals, to correct or revise 
valuations of property, the cases are in hopeless conflict in determining the constitu- 
tionality of the legislative provision, and once again we must return to reasoning under 
the separation of powers. In Hardenburgh v. Kidd** county taxes were assessed by the 
Court of Sessions under legislative enactment; and the Court held that this levy was 
unconstitutional, since the assessment of taxes is clearly a legislative function which 
cannot be delegated to any branch of the judicial department. State ex rel. v. Assessors 
of City of Rahway* adopted a similar rule in holding unconstitutional a statute re- 
quiring a court to determine what rate of taxation could be imposed upon a corpora- 
tion without injury to the interests of its creditors whose claims were not yet due. The 
Court held that the act undertook to cast upon the court a purely legislative function; 
that the power to tax is legislative; and that the levying of taxes is not a judicial act, 
but one which belongs “exclusively” to the legislative department. Practically all the 
casts reach the same result upon this question in holding that the levying of taxes is 
a purely legislative function. 

Some courts have reached the conclusion that statutes providing for appeals from 
equalization boards to the judicial tribunals in the valuation of property are unconsti- 
tutional. These decisions appear to be unsound if the issue of confiscation is inherently 
a matter for judicial determination—a judicial function. In Auditor of State v. A.T. & 
S. F. R. Co2® it was held that a statute providing for appeals to the Supreme Court 
from the county clerk in appraising railroad property for taxation purposes, gave the 
court non-judicial functions and thus was unauthorized by the Constitution. The Court 
stated that to give the Supreme Court the power to review such administrative acts as 
these would give the Court executive as well as judicial power. In Silven v. Board of 
Commissioners of Osage County" it was held that the assessment of property for the 
purposes of taxation was not a judicial function and that a statute providing for an 
appeal from the county board of equalization to the district court was void. The Court 
found that the judicial department should not grant relief in questions of the valuation 
of property unless fraud, corruption or oppressive or capricious conduct were found in 
the making of the valuation. The Court emphasized the reasoning in K.P. Rly. Co. v. 
Commissioners of Ellis County:*® “Correcting an assessment is no more of a judicial act 
than making the assessment originally. True, it involves determination; but so does al- 
most every political or executive act. But it is not a judicial determination.” In Re 
Chicago, Rock Island and Pacific Railway Co.?® held that since the state tax commission 
is an administrative and not a judicial tribunal, an appeal to the district court from its 
final ruling was not authorized by the civil code or by any statute. The railroad com- 
pany brought the matter to court to determine the propriety of the judgment of the state 
commission. The Court decided that where the acts of the tax commission did not 
transcend their statutory powers and were not fraudulent or oppressive, the official acts 
could no be challenged in court except where the legislative department has made a 
special provision. The Court stated, “Of course the courts are always open to hear 
meritorious complaints against illegal or oppressive acts or delicts of non-judicial public 
boards and officials, either at the instance of the state or of a private citizen especially 
aggrieved thereby, but not by appeal—where no statute confers a right of appeal. In the 
absence of a statutory right of appeal, judicial redress for illegal, fraudulent or op- 
pressive official conduct must be invoked through some extraordinary legal remedy 
recognized in our practice—injunction, mandamus or quo warranto.” Thus in Kansas 
the Court has held that a statute providing for an appeal from the board of equaliza- 
tion or other commission to a judicial tribunal is unconstitutional in the absence of illegal, 
fraudulent or oppressive conduct on the part of the officials; and that in the absence 
of such appeal statute, the only remedies that can be obtained are equitable—injunction, 





24. 10 Cal. 402 (1858). 

25. 43 N.J. Law 338 (1881). 

26. 6 Kan. 500 (1870). 

27. 76 Kan. 687, 92 Pac. 604 (1907). 
28. 19 Kan. 584 (1878). 

29. 140 Kan. 465, 37 Pac. (2d) 7 (1934). 
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mandamus or quo warranto. In attempting to reconcile these Kansas decisions, we can 
find no valid reason why a statute providing for an appeal to a judicial tribunal from 
an unjust valuation by a board of equalization or other commission, should not be up- 
held—even in the absence of fraud or oppressive conduct on the part of the officers. 

Some courts have extended the concept of the judicial function in determining the 
valuation of property for taxation purposes. Minnesota in State ex rel v. Ensign® held 
that the court was not limited to considering whether the equalization board exercised 
its judgment properly and whether there was fraud or demonstrable mistake of fact in 
the assessment, but that the court also had the power to review, correct and revise the 
assessment. In Wheeling Bridge & T. Ry. Co. v. Paull® the Court, in holding valid 
a statute providing for an appeal to a judicial tribunal from an equalization board, stated: 
“The ascertainment of the values of property is strictly judicial, and in a government 
perfectly separated into the three distinct departments of legislative, executive and ju- 
dicial, would, of necessity, belong to the judicial. It has, however, heretofore, been con- 
sidered the necessary adjunct of the strictly legislative power—made so by the Con- 
stitution.” In Nalle v. City of Austin®® the Court said, “In so far as the question of 
jurisdiction is concerned, we see no distinction between proceedings to determine the 
value of property for the purpose of exercising the power of eminent domain and to 
determine the value of such property for the purpose of taxation. If appellate juris- 
diction can constitutionally be conferred upon the courts for the purpose of determining 
the question of value in the one instance, no logical reason has been suggested why it 
may not be done in the other.” 

We can conclude that it is quite generally agreed that where the acts of the ad- 
ministrative department in making the valuation are fraudulent, illegal, oppressive or 
capricious, the aggrieved party may always obtain relief through the courts. If there 
is no statutory provision for an appeal, an equitable proceeding will provide adequate 
relief in these situations.** If there is a statute providing for a direct appeal to a judi- 
cial tribunal, the Kansas Court probably would not permit a revision by the judiciary 
of an over-valuation made in good faith;*4 however, we feel that there is no justifica- 
tion for holding that an over-valuation made in good faith by the tax officials, should 
not be reviewable and alterable by the judiciary when a statute provides for such an 
appeal, for the reason that an over-valuation in property taxation is confiscatory. It is 
readily apparent that if any person, who felt that his property had been over-valued 
for the purposes of taxation, could appeal from the decision of equalization boards to 
the judicial tribunals, when such decision had been made in good faith, the courts 
would be hampered in their functioning by the deluge of cases that would be entered 
upon their dockets to secure revision of valuation. This factor has been discussed in 
some cases to great length, and it no doubt was a major factor in influencing the Court 
to prohibit such appeals in the absence of fraud or illegality. However plausible this 
contention may seem from a practical viewpoint, it would seem to be one which should 
be far removed from the consideration of any court in analyzing this question from a 
legal viewpoint. If this is a proper subject for judicial inquiry, the personnel of the 
judicial department should be increased; certainly no court should point to the limited 
personnel of the judiciary when it has been called upon to determine the bounds of 
the judicial function. 

We have observed the reactions of our courts to the imposition of functions which 
do not lie within the normal province of the judiciary, functions which we do not 
ordinarily intimately associate with our general conceptions of the nature of courts 
and judges. Possibly we should now be able to define a judicial function. However, any 
attempted definition would be subject to such a host of varied and irreconcilable excep- 
tions, dependent entirely upon the jurisdiction, as to make our endeavor futile. Our 
only conclusion must be that, in the final analysis, the extent to which an act can be 

30. 55 Minn. 278, 56 N.W. 1006 (1893). 
31. 39 W. Va. 142, 19 S.E. 551 (1894). 
32. 23 Tex. Civ. Apps. 595, 56 S.W. 954 (1900). 


83. Supra, note 29. 
34. Supra, note 27. 
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held to be capable of judicial exercise rests entirely upon a principle of degree, the bounds 
of which are truly confusing and incapable of general definition. 

Omer G. Voss 
University of Kansas School of Law,’ 39 
























































MORTGAGE BROKER AS AGENT OF BORROWER OR LENDER 


With the increasing activity of governmental and other mortgage loan agencies which 
facilitate the borrowing of money by home owners, farmers and others, a question 
often arises as to the status of the loan agency or morgage broker, through whom the 
loans are made, in relation to the borrower and the investor, who buys the securities. 
Is such a broker the agent of the borrower or of the lender, or is he rather an inde- 
pendent contractor and not an agent at all? It will be worth while to consider how that 
question is answered in this state under the various circumstances that may arise, since 
the status of the broker makes a material difference in his authority to receive pay- 
ments by the borrower in discharge of the debt. 


This problem appeared in the case of Interstate National Bank v. Koster.! This 
was an action by a Kansas City, Missouri, bank on a cattleman’s negotiable promissory 
note secured by a chattel mortgage and made payable to a Minneapolis, Kansas, bank. 
The payee discounted the note to the plaintiff bank and delivered the note and mortgage 
to the latter. The cattleman subsequently made a deposit in the Minneapolis bank to 
pay off the note, and the bank failed with the money in its possession. At the trial 
the cattleman set up a defense of payment to the Minneapolis bank as agent of the 
plaintiff bank with actual or apparent authority to receive the deposit in discharge of 
the note, but the trial court sustained a demurrer to the evidence offered in support of 
this defense. On appeal, the order was affirmed on the ground that the defendant's 
evidence as to actual or apparent authority of the bank to receive payment as the agent 
of the plaintiff bank was not sufficient to defeat the rule that payment by the maker of 
a negotiable note before maturity to a payee who is not in possession of the instru- 
ment or entitled to receive the money does not discharge the debt. 


As will be seen from this decision, there are a number of elements to be considered 
in the mortgage-broker cases which tend to complicate the problem. In the typical case, 
the borrower executes a note and mortgage to the loan agency or broker, naming him as 
Payee or mortgagee, and the broker later assigns the instruments to an investor. The 
debtor pays interest to the broker for some time and then pays part or all of the prin- 
cipal to him. The broker remits the interest money to the investor as the payments 
are made but fails to remit the payments of principal. After maturity the investor sues 
the debtor for the principal, and he pleads payment to the broker as defense, thus con- 
fronting the court with the problem of deciding which of two innocent persons should 
bear the consequences of the broker’s misdeed. 

The proper decision of such a case may involve several principles which do not 
directly raise a question of agency, namely: 

(1) Whether the assignment by the broker to the investor is filed or recorded as 
provided in Kan. G.S. 1935, section 67-321. If not, payment to the broker discharges the 
debt, regardless of his lack of authority from the investor to receive it.2 

(2) Whether the debtor has notice of the assignment. If so, the broker has no power 
to discharge the debtor, either by release, receiving payment, or accord and satisfaction.* 

(3) Whether the broker or the investor is in possession of the original note. In the 
principal case the fact that the maker paid the money to the payee, who was no longer 
the holder of the note or entitled to receive payment and who was not in possession of 


1. 1381 Kan. 461, 292 Pac. 805 (1930). 

2. Jacobs v. Hester, 119 Kan. 661, 240 Pac. 952 (1925); Allen v. Waddle, 111 Kan. 690, 208 
Pac. 551 (1922). 

8. For the rule that recording of the assignment under the provisions of Kan. G.S. 67-321 op- 
erates as constructive notice to the debtor, see Detwilder v. Heckenlaible, 63 Kan. 627, 66 Pac. 653 
(1901), and Walmer v. Redinger, 116 Kan. 580, 227 Pac. 329 (1924). 
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the note, resulted in a failure to discharge the debt and thereby preclude the holder from 
recovering on it.‘ 

Of course, where it can be shown from the existence of other facts that the one re- 
ceiving payment was the authorized agent of the assignee or holder of the note in 
receiving such payments, the rules as to notice of assignment and possession of the in- 
struments do not apply, and payment to the broker is binding on, the investor.® 


This brings us to the question of how the authority of the broker to receive pay- 
ments as agent of the investor can be established. Considering the mortgage-broker 
cases purely from the standpoint of agency, it will be found that the broker is usually 
an independent contractor at the beginning of the transaction with no authority to alter 
the legal relations of the other parties; and the problem presented is that of discovering 
whether by his subsequent acts he becomes the agent of the debtor in receiving pay- 
ments of principal, or that of the investor to whom note and mortgage are assigned. 
If he was the agent of the debtor and failed to forward the payments to the investor, 
a plea of payment to the broker is no defense in an action by the investor, and the debtor 
must pay again. If, on the other hand, the broker was the agent of the investor in 
receiving the payments of principal, payment to him is as good as payment to the in- 
vestor and therefore discharges the debt. The burden of establishing the authority of 
the broker to receive payment of principal as agent of the investor falls 'on the party 
making payment.” 

To establish this agency the debtor may produce evidence of actual authority, either 
express or arising from general agency or by implication from other facts, apparent 
authority, or authority by estoppel. As a practical matter, the important question is not 
whether the facts in the case establish a certain type of authority but rather if they 
establish any authority at all, and the court will hold that the broker received payment 
as agent if it can be proved that he had authority of any of the above types. 


If the broker had actual authority from the investor to receive payments of principal, 
the debtor is discharged regardless of other circumstances; and where there is such 
authority the debtor need not have knowledge of or belief in its existence. 

However, it has been held that in spite of express authority to collect payments 
of interest and even part payments of principal made at the same time, the agent has 
no implied or apparent authority to collect principal payments a long time before they 
are due; and the debtor pays at his peril if he fails to inquire as to the broker’s authority 
to receive them.® 

Actual authority to receive payments on the principal is seldom expressly given by 
written or oral agreement, but it may be implied from the fact that the broker is the 
investor’s general agent in handling investments, or that it is a usual, proper and neces- 
sary manner of exercising such authority as is expressly given to the broker in regard 
to related matters. Whether or not there is such implied authority may be determined 
from the previous course of dealings between the parties, the customary manner of con- 
ducting the business, or the circumstances of the transaction. In Hansford v. Meserve, 
supra, where a loan company was given general charge of investments by the guardian 
of a minor, a regular open book account was kept between the parties, the company 
was accustomed to make collections and reinvest for the guardian, and there was express 
authority to remit the principal and interest when due, the court held that the agent 
had implied authority to receive payment of principal on the note and mortgage before 
maturity. In Hamlin v. Nace,® where the broker carried on an extensive business for 
the investor, had often collected payments of principal in previous mortgages, and had 
received numerous interest payments from the debtor and remitted them to the in- 

‘o the same effect see Bronson v. Ashlock, 2 Kan. App. 255, 41 Pac. 1068 (1896); Hall v. 
Smith, Yi ie. App. 685, 44 Pac. 908 (1896); Bryner v. Reynolds, 117 Kan. 427, 232 Pac. 219 (1925). 
Fowle v. Outecalt, 64 Kan. 352, 67 Pac. 884 (1902); Hansford v. Meserve, 97 Kan. 450, 53 


Pac. 35 (1916); Doe v. Callow, 67 Pac. 824; Walmer vy. Redinger, supra. 
Detwilder v. Heckenlaible, supra. 


7. Hall v. Smith, mag Bryner v. Reynolds, supra. 
8. Bronson v. Ashlock, supra. 
9. 99 Kan. 286, 161 Pac. 655 (1916). 
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vestor, who returned the coupons to be surrendered to the debtor, the court held that 
the broker was a general agent with authority to receive such payments. 

It is the general rule that authority to receive payments of interest or actual receipt 
of such payments with the acquiescence of the investor does not of itself give implied or 
apparent authority to the broker to receive payments on the principal.’® In Doe y, 
Callow, supra, and Walmer v. Redinger, supra, where authority to collect interest was 
combined with other circumstances, the court found implied authority to collect principal 
sums. In all these cases it will be noted that the rule is somewhat qualified by the fact 
that the broker was not in possession of the securities at the time of receiving payment. 

As for lack of possession of the instruments by the broker at the time of payment, 
the general rule is that this is not conclusive proof on the question of his implied or 
apparent authority to collect the principal—possession is an important circumstance but 
not absolutely essential to such authority.1! It is at most a matter of evidence to be 
considered along with all the other circumstances in the case. However, in no case 
can agency be established without showing some connection between broker and investor 
from which authority can be reasonably inferred. Unless such authority is established, 
possession of the instruments by the broker is indispensable evidence of his authority, 
and whoever pays him without that evidence does so at his own risk and will have 
to pay again in an action by the investor for failure to receive the money.!2 In general, 
proof of the fact that the broker possessed any of the types of authority that have been 
mentioned herein will be sufficient to establish his agency. In Goodyear v. Williams,” 
the court expresses the view that lack of possession of the securities gives rise to a pre- 
sumption that the person receiving the money acts, not as the agent of the investor 
but as the agent of the debtor, and this presumption can only be overcome by evidence 
to the contrary at least amounting to estoppel to deny the broker’s authority. 

Stipulations in the note that payments are to be made at the broker’s office, or 
statements by the broker to the debtor that payments are to be made to him, of which 
the investor has no knowledge, do not raise a presumption that the broker is authorized 
to receive payments. On the contrary, it is well settled that the fact that the instrument 
is made payable at some designated place of business or office does not of itself make the 
person in charge of that place the agent of the holder of the instrument for the purpose 
of receiving such payments.'* It is of some significance in determining the authority of 
the broker to receive payment; but the debtor is still bound to see that payment is made 
to the legal holder or his authorized agent, and he cannot safely pay the broker, where the 
note is made payable at his office, when the- broker is not in possession of the instrument 
and cannot show authority from the investor to receive payment. In general, the fact 
that payment was made at a place different than that specified in the note is considered 
by the court as evidence tending to deny the existence of authority of the broker to re- 
ceive such payments as agent of the investor.'® 

If the debtor cannot prove actual authority, he can still argue that there was appar- 
ent authority or authority by estoppel. To establish apparent authority, the debtor must 
show a course of dealing between the parties or customary business practices which to a 
man of ordinary prudence, conversant with the business, would indicate that the broker 
was authorized to receive payments as agent of the investor. Authority by estoppel 
arises when it can be shown that the investor by his voluntary acts led the debtor to be- 
lieve that the broker was authorized to receive payments of principal, and the debtor 
paid the broker relying thereon, so that the investor is estopped from denying the broker’s 
authority. 

The Kansas Supreme Court seems to make no distinction between apparent authority 
and authority by estoppel but considers both together in determining whether an agency 
relation existed between broker and investor. The court, in cases of this type, chiefly 

- Bronson v. Ashlock, supra; Hall v. Smith, supra. = — annotation in 111 A.L.R. 578. 

- 2 Am. Jur. 131. See also annotation if 103 A.L.R. 

- Hall v. Smith, supra. 

- 78 Kan, 192,'85 Pac. 300 (1906). 


2 Am. Jur. 132. See also annotation in L.R.A. (N.S.) 5 
. Walter v. Logan, 63 Kan. 198, 65 Pac. 225 (1901); tall v. Smith, supra. 
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considers the debtor’s knowledge of the broker’s ostensible authority, and his reliance 
thereon; and it consequently refuses to consider him an authorized agent where these 
elements are lacking. In Goodyear v. Williams, supra, the court refused to admit as 
evidence letters to the broker by the investor of which the debtor had knowledge prior 
to the payment and statements by the broker to the debtor without the knowledge of 
the investor that he, the broker, was entitled to receive payment of the interest coupons; 
and it was held that no apparent authority or authority by estoppel existed. In 
Walmer v. Redinger, supra, where the broker and the investor had numerous dealings 
for nine years previous to the transaction in question, the majority of the court gave 
judgment for the debtor on the ground of either actual or apparent authority; but 
Mason, J. dissented because he felt there was neither actual authority nor authority by 
estoppel, since there was no evidence of the debtor’s knowledge of the broker’s apparent 
authority or his reliance on it. In Juanita College v. Warren,’ where a firm of loan 
brokers who had dealt extensively with the college for a number of years assigned to it 
a mortgage and note given them without consideration, the court held that since the as- 
signee had done nothing on which the debtor could have relied there was not sufficient 
evidence to establish authority of the broker to receive payment. They attributed the 
cause of the unfortunate situation to the debtor’s act in carelessly intrusting the instru- 
ments to the broker before receiving any consideration, and overlooked the possibility of 
the existence of implied authority. 

On the other hand, where reliance on apparent authority by the debtor has been 
proved, the court will readily find the existence of an agency relation between the broker 
and the investor. In Fowle v. Outcalt, supra, where there was reliance on apparent 
authority arising from the investor’s long acquiescence in the receiving of interest pay- 
ments by the broker as payee and in his holding himself out as entitled to receive pay- 
ments of principal, the court held such payments binding on the investor, notwithstand- 
ing the fact that the broker was not in possession of the instruments ‘at the time the 
principal was paid to him. 

As a practical matter, the ordinary individual who goes to a loan agency or mort- 
gage broker to borrow money seldom considers the legal intricacies of the broker’s status, 
and he remains in blissful ignorance of the pitfalls which may beset him until some- 
thing goes wrong, and he is pressed for a payment of interest or principal which he is 
certain that he has already made. He is, therefore, vitally concerned with knowing be- 
forehand whom he must pay in order that the law will protect him so he can not be 
compelled to pay again, and it is hoped that this discussion will be found useful in at- 
tempting to answer that question. 

Cartes W. Warp 
Evcrne E. Buchanan 
Cuaries E, HensHaty 
University of Kansas School of Law, ’40 


LIABILITY OF WHOLESALERS TO CONSUMERS FOR UNWHOLESOME FOOD 

In early times every man acted as procurer of food for his family. As soon as trad- 
ing and conymerce among peoples commenced, it was not necessary for the consumer 
to produce his own foodstuffs. Since that time the marketing of foods has been increas- 
ing in complexity. With the advent of canning and packaging of foods, the chain of 
food marketing has been further lengthened. Today there are four types of enterprises 
dealing with packaged or canned foods before they reach the consumer: (1) the grower 
or producer, (2) the packer or manufacturer, (3) the wholesaler or distributor, and (4) 
the retailer.1 There may also be intermediate parties such as brokers or commission men 
who act as agents for the dealers, but these intermediaries seldom have title to the goods. 
When the consumer buys the goods he usually knows nothing of the parties who have 


16. 118 Kan. 228, 285 Pac. 98 (1925). 

1. Degouvia v. H. D. Lee Mercantile Co., 231 Mo. Ap. 447, 100 S. W. (2d) 836 (1937). (Salmon 
packed in Alaska was sold by the packer’s agents in the United States to a wholesaler in Kansas who 
sold to a retailer in Missouri under the wholesaler’s label.) 
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prepared and marketed his food. If the food contains deleterious substances or is un- 
wholesome, how is the consumer to be indemnified for the injuries he receives as a re- 


sult of consuming unfit food? 


Liability for unwholesome food is predicated upon one of two legal theories, either 
breach of an implied warranty of fitness for human consumption usually arising out of 
contract,” or an action in tort based upon negligence or absolute liability. There may 
be express warranties accompanying the sale of food which consist of promises or repre- 
sentations actually made by the parties concerning the goods. To enforce express war- 
ranties is a matter of ordinary contract law. The more difficult problems arise in the 
confused ideas of implied warranties. “Implied warranty” is sometimes used to mean a 
representation or guaranty reasonably inferable from the facts surrounding a contract of 
sale. In such a case the warranty implied necessarily depends upon privity of contract 
between the parties and supposedly gives effect to their unexpressed intentions. At 
other times “implied warranty” is used in the sense of a guaranty which the law imposes 
upon persons dealing with a particular kind of goods independently of their intentions. 


mere is no necessity for privity of contract where the warranty is one imposed by law, 
because the warranty is enforced for public benefit and runs in favor of anyone who is 
injured by a breach thereof.® As a general rule neither express warranties or warranties 
tmptted ta fact will run with the goods to the benefit of sub-purchasers,® nor can they 
be assigned.” For this reason the idea of warranty implied by law is being developed in 
respect to foodstuffs in order to protect the consumer to a greater degree. 


Historically the contractual breach of warranty sprang out of the tort action of de- 
ceit, but since 1778 breach of warranty has come to be regarded by most courts as an 
action in assumpsit based upon contract.® It has been difficult to break away from this 
contractual idea of implied warranty and the accompanying limitations of privity and 
intention it imposes. Many consumers have therefore been left to seek their remedy in 
an action of tort. 


In order to recover in tort under the negligence theory it is necessary, for the injured 
consumer to establish a lack of due care or breach of duty on the part of the defendant 
whereby the consumer was injured.2 Under this theory the difficult burden of proving 
lack of due care falls upon the injured party and the defense of contributory negligence 
is available to the defendant.° However, in most negligence cases involving injury 
due to defective foodstuffs, the courts impose an extremely high degree of care upon the 
dealer or manufacturer of foodstuffs to provide food that is fit for human consump- 
tion.!! This is true as to the manufacturer even though there is no privity of relation- 
ship between the manufacturer and the consumer.!2 The duty of the manufacturer in 
tort runs in favor of anyone consuming the food and is based upon the social desirability 
of enforcing care in the preparation of foodstuffs. By utilizing the tort doctrines of res 











See 27 Yale L. J. 1068 (1918) where the American origin of 5 ag warranty as to foodstuffs 
is stated as being a dictum in Van Bracklin v. Fonda, 12 Johns 468 (N.Y. Sup. Ot. 1815). 

3. See note in 33 Col. L.R. 868 (1933). 

4. Degouvia v. H. D. Lee Mercantile Co., 231 Mo. Ap. 447, 100 S. W. (2d) 336 (1937). Chysky 
v. Drake Bros. Co., 286 N. Y. 468, 139 N. E. 576, 27 A. L. R. 15833 (1928). 

5. Challis v. Hartloff, 186 Kan. 823, 18 P. (2d) 199 (1933). Bekkevold v. Potts, 173 Minn. 87, 
216 Zz W. 790, 791 (1927 ). 

Booth v. Scheer, 105 Kan. 643, 185 Pac. 898, 8 A. L. R. 663 (1919). Ohysky v. Drake Bros. 
Co., 236 © Y. 468, 139 N. E. 576, 27 A. L. R. 1533 (1928). 

7. Smith v. Williams, 117 Ga. 782, 45 S.E. 394, 97 Am. St. Rep. 220 (1903). Williston on Con- 
tracts, Rev. Ed., Vol. 4, sec. 998, p. 2753-2755. Contra: Bordwall v. Collie, 45 N. Y. 494 (1871). See 
also: Ranney v. Meissenheimer, 61 Mo. App. 434 (1895). 

8. Stuart v. Wilkins, 1 Doug. 18 (1778). 

9. Ketterer v. Armour & Co., 247 Fed. 921, 160 ©. C. A. 111, L. R. A. 1917B 1272 (1917). Ash 
v. Childs Dining Hall Co., 231 Mass. 86, 120 N. E. 396 (1918) noted in 32 Harv. L. R. 71 (1918). 

10. Craft v. Parker, 96 Mich. 245, 55 N. W. 812, 21 L. R. A. 139 (1893). Kelley v. Daily Co., 56 
Mont. 63, 181 Pac. 326 (1919). (Under Pure Food and Drug Act.) Boyd v. Coca-Cola Bottling Works, 
132 page 23, 177 8. W. 80 (1915 

. Try-Me Beverage Co. v. ervie, 217 Alfa. 302, 116 So. 147 (1928), Hertzler v. Manshum, 228 
Mich 116, 200 N. W. 155 (1924). Lamb v. Boyles, 192 N. C. ro 135 8. se 464 (1926). 

12. Ketterer v. Armour & Co., 247 Fed. 921, hg . 7 ry L. R. 1917B 1272 (1917). Wat- 
son v. Brewing Oo., 124 Ga. 121, 52 8. E. 152,1 L.R 8.) ‘ints, tT) Am. St. Rep. 157 (1905). 
Slavin v. Leggett & Co., 114 N. J. Law 421, tht Atl. i120 i988) 
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ipsa loguitur’® and presumption of negligence™* the courts have in many cases made the 
liability almost absolute. Other courts say that the manufacturing or selling of unwhole- 
some food is of itself negligence, and the liability clearly becomes absolute.1® 

Some cases likewise impose an absolute liability in tort upon the retailer for the sale 
of unwholesome package or canned foods.!® Ordinarily there can be no foundation for 
this liability on the basis of negligence’? so long as the retailer deals with reputable 
firms and handles the goods with reasonable care.!® Probably the only basis upon which 
this liability may be supported is one of public policy and convenience. To protect the 
injured consumer adequately, he must have a convenient and practical means of enforc- 
ing his right of action. The negligent manufacturer is often a foreign corporation, and 
it may be very difficult to obtain adequate relief. While the retailer becomes in effect 
an insurer under this rule, he may in turn recover from the wholesaler or manufacturer 
who was negligent, not only for the judgment but also damages for loss of business and 
reputation,!® and probably attorney’s fees.?° 

The liability of the retailer is more often placed upon the basis of implied warranty 
of fitness of food sold by him for human consumption.24_ However, the practical ap- 
plication of this theory has been somewhat hampered by its contractual background. 
Those courts which regard implied warranties as incidents of a contract hold there must 
be privity between the parties in order to allow recovery by the injured party.2* Narrowly 
construed, this rule allows recovery only by the purchaser or his principal against the re- 
tailer.22 For example, A buys a can of salmon at a grocery store. The salmon is served 
at a dinner to which friends are invited. Under this narrow construction none of the 
friends could recover from the grocery store for injuries received from eating the salmon, 
because there was no contractual relationship between them and the store. But generally 
the courts are favorable to extending the implied warranty doctrine and use various 
devices to avoid the privity rule. Some of them even suggest returning to the tort 
idea of warranties.24 Williston says that implied warranty is not necessarily confined to 
contract but is based upon representation.25 Other cases say that the implied warranty 
runs with the goods, and is not dependent on contract.26 

In the case of canned or packaged food the retailer has sometimes been exempted 


. Gross v. Loft, 121 Conn. 394, 185 Atl. 80 (1936). Nehi Bottling Co. v. Thomas, 236 Ky. 684, 
83 8. W. (2d) o1 (1930). Stolle v. ‘Anheuser Busch Inc., 307 Mo. 520, 217 8S. W. 497 (1925). Gold- 
man and Freiman Bottling Co. v. Sindell, 140 Md. 488, 501, 117 Atl. 866, 870 (1922). 

14. Fisher v. Washington Coca-Cola Bottling Works, 84 F. (2d) 261, 105 A. L. R. 1034 (1936) 
note at 105 A. L. R. 1039. Kirkland v. Great A. & P. Tea Oo., 233 Ala. 404, 171 So. 735 (1936). 
Payne v. Rome Coca-Cola Bottling Co., 10 Ga. App. 762, 73 8S. E. 1087 (1912). Tonsman v. Green- 
glass, 248 Mass. 275, 142 N. E. 756 (1924). 

15. Burkhardt v. Armour & Co., 115 Conn. 249, 161 Atl. 385, 90 A. L. R. 1260 (19382). Davis v. 
Van —.. Packing Co., 189 Iowa 775, 176 N. W. 382 (1920), note in 18 Mich. L. R. 711 (1920). 
Parks v. C. Yost Pie Oo., 93 Kan. 334, 144 Pac. 202, L. R. A. 19150 179 (1914). Jackson Coca 
Cola Beitling Co. v. Chapman, 106 Miss. 864, 64 So. 791 (1914). Darks v. Scudder-Gale Grocer Co., 
146 Mo. App. _ 130 S. W. 430 (1910). Catani v. Swift & Co., 251 Pa. 52, 95 Atl. 931 (1915). 

16. Parks C. C. Yost Pie Co., 93 Kan. 334, 144 Pac. 302, L. B. A. 19150 179 (1914). Ward 
v. Great Atlantic & Pacific Tea Co., 231 Mass. 90, 120 N. E. 225 (1918). Portage Markets Co. v. 
George, 111 Ohio St. 775, 146 N. E. 283 (1924), (Under Pure Food Laws) Oontra: Pennington v. 
Cran Fuel Co., 117 W. Va. 680, 186 S. E. 610 (1936), (A can of cocoa contained a dead mouse. 


Retailer held not liable to consumer either in nomen or for implied warranty). See note 27, post. 


17. Pennington v. Cranberry Fuel Co., 117 Va. 680, 186 S. E. 610 (1936). 

18. Kirkland v. Great A. & P. Tea Co., 233 Ala. 404, 171 So. 735 (1936). 

19. Canton Provision Co. v. Gauder, 130 Ohio St. 43, 196 N.E. 634 (1935). Mazetti v. Armour 
& , Ne Wash. 622, 185 Pac. 633, 48 L. R. A. (N. 8.) 218, Ann. Cas. 1915C 140 (1913). 

Abounader v. Strohmeyer & Arpe Co., 217 App. Div. 43, 215 N. ¥. S. 702 (4th Dept. 1926). 
Sedgwick on Damages, sec. 241. 

Chapman v. Roggenkamp, 182 Ill. App. 117 (1918). Challis v. Hartloff, 136 Kan. 823, 18 P. 
ay" 190 (1938). Craft v. Parker, 96 Mich. 245, 55 N. W. 812, 21 L. R. A. 139 (1893). Greco v. 

Kresge Co., 277 N. Y. 26, 12 N. E. (2d) 557 (1938). Walters v. United Grocery Co., 51 Utah 565, 172 

Pac. 473, L. R.A.1918E 519 (1918). Flessher v. Carstens Packing Co., 93 Wash. 48, 160 Pac. 14 
(1916). See dictum by J. Brewer in Lukens v. Freiund, 27 Kan. 664, 666, ‘‘Where food is sold by a 
vanes for domestic consumption there is an implied warranty that it is sound and wholesome.’ 

Thomason v. Ballard & Ballard Co., 208 N. C. 1, 179 S. E. 30 (1935). Minutilla v. Providence 
Tce p Db. Co., 50 R.I. 43, 144 Atl. 884, 63 A. L. R. 334 (1929). Prinsen v. Russos, 194 Wis. 142, 
215 N. W. 905 (1927). 

23. Smith v. Hanson, 238 N. Y.8. 86, 228 App. Div. 634 (1929). (Mother purchased cake and 
fed to her infant son. Held: Son could not recover from retailer on implied warranty because of no 
privity of contract.) 

24. See note 18 Corn. L. Q. 445, 448 (1982). 

25. Williston v. Contracts, Rev. Ed., sec. 970, 2689-2690, sec. 998, p. 2755. 

26. Ketterer vy. Armour & Co., 200 Fed. 322 (1912). Challis v. Hartloft, 136 Kan. 823, 18 P. (24) 
199 (1933). Ward v. Sea Food Co., 171 N. ©. 33, 87 8. E. 958 (1916). Mazetti v. Armour & Co., 75 
Wash. 622, 135 Fen. 633, 48 L. R. a. (N. 8.) 218, Ann. Cas. 19150 140 (1913). 
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from liability in implied warranty on the theory that the retailer and the consumer are 
equally ignorant of the contents of the can, and that the consumer’s reliance is on the 
manufacturer and not on the retailer.27_ In answer to this argument the court in Ward 
v. Great Atlantic and Pacific Tea Co. said,?* “It doubtless still remains true that the 
dealer is in a better position to know and ascertain the reliability and responsibility of 
the manufacturer than is the retail purchaser.” Regardless of fault it would seem 
socially desirable that the retailer assume this responsibility as one of the functions of 
a dealer in foods in order to protect the public.2® The retailer may in turn recover his 
loss from the responsible wholesaler or manufacturer.*° 

Many cases bridge the gap of privity between the manufacturer and the consumer 
and allow recovery on the basis of implied warranty.*! This is especially true in the 
case of bottled beverages where the manufacturer bottles the goods so that they are 
available for immediate consumption in the original package by the consumer.*? No 
doubt the reason for extending the breach of implied warranty beyond the privity rule 
to the manufacturer is to allow the injured consumer a practical remedy where it might 
be impossible to prove negligence in tort or where the retailer is insolvent and judgment 
proof. Some courts have found it expedient to avoid the contractual theory of implied 
warranty as to bottled beverages, but continue to apply the contractual theory to canned 
goods.** It is difficult to see any distinction between bottled beverages and canned 
goods, and if privity is to be eliminated as a requirement in the case of bottled beverages 
the same rule should apply to canned or packaged foods. 34 The ultimate effect of im- 
posing absolute liability in either tort or warranty imposed by law is to make the manu- 
facturer an insurer and thereby impose the risk of unwholesomeness upon him, the cost 
of which is then shifted by him to all consumers through its effect on the price of food. 


The wholesaler or distributor is rarely liable in tort to either the retailer or con- 
sumer because of the very nature of his function in handling the foods. If the whole- 
saler buys from reputable factories and handles the goods with reasonable care, it is 
almost impossible for him to introduce impurities or unwholesomeness into canned or 
packaged foods. Often the wholesaler serves only as a broker or agent between the re- 
tailer and the manufacturer, and he may never have title to the goods. Ordinarily, 
however, his function is to buy in large quantities from manufacturers and sell in smaller 
quantities to retailers. Some wholesalers sell canned goods under their own label. If 
the wholesaler or retailer fails to reveal the name of the manufacturer on the label, then 
either may be held liable for negligence as if he were in the place of the manufacturer,®® 
and he may be similarly held on the basis of implied warranty.“* The wholesaler may 
in turn recover from the manufacturer for defective foods sold to him.*? Likewise he 
is liable to the retailer to whom he sells.2® By handling foodstuffs he impliedly war- 
rants them to be fit for human consumption, and he is liable to the retailer on this war- 





27. Scruggins v. Jones, 207 Ky. 636, 269 S.W. 743 (1925). Kroger Grocer Co. Lewelling, 165 
Miss. 71, 145 So. 726 (1933). Julian v. Laubenberger, 16 Misc. Rep. 646, 38 N. Y. ’. 1052 (1896). 
Pennington v. Cranberry Fuel Co., 117 W. Va. 680, 186 S. E. 610 (1936). 

28. 231 Mass. 90, 120 N. E. "225, 5 A. L. R. 242 (1918). 

29. Ryan v. Progressive Grocery ‘Stores, a N. Y. 388, 175 N. E. 105 (1981). 

30. See note 19, supra, and note 38, post 

31. Anderson v. Tyler, 274 N. W. 48 (1937). aot % Van Camp Packing Co., 189 Ia. 775, 176 
N. W. 382 (1920). McSpedon v. Kunz, 271 N. Y. 131, E. (2d) 613, 105 A. L. R. 1497 (1936), 
note at 105 A. L. R. 1502. Boyd v. Coca Cola Bottling Works, 182 Tenn. 23, 177 S. W. 80 (1915). See 


note = 

= v. Kansas City Coca-Cola Bottling Co., 90 S. W. (2d) 445 (1986). Nock v. Coca- 
Cola Bottling Works, 102 Pa. Gee. 615, 156 Atl. 537 (1931). Crigger v. Coca-Cola Bottling Co., 132 
Tenn. 545, 179 S. W. 155, L. A. 1916B 572 (1915). 

33. Compare: Madouros v. "hte City Coca-Cola Bottling Co., 90 S. W. (sa) 445 (1936), and 
en v. D. Lee Mercantile Co., 231 Mo. Ap. 447, 100 8S. W. (2d) 336 (1937). 

. Williston on Sales (2d Ed.) ‘sec. 242, p. 482: ‘+ Accordingly, if canned goods are to be made 
an B.D .. to the general rule governing sales of food, the whole law of implied warranty should be 
revised and placed on the basis of —, 

35. Swift & Co. v. Blackwell, 84 (2d) 180 (1936). Slavin v. Leggett & Co., 114 N. :: a 421, 
177 Atl. 120 £3928). Gempene: Degouvia v. H. D. Lee Mere. Co., 231 Mo. Ap. 447, 100 8S. W. (24) 
8336 (1937). Law Institute Restatement of Torts, sec 

36. See: Walker w Great A. & P. Tea Co., 112 8. Ww. (24) 170 (1938). 

37. Nixa Canning Co. v. Lehmann- Higginson Grocer Oo., 70 Kan. 664, 79 Pac. 141 {00s Cook 
v. Darling, 160 Mich. Ba 125 N. W. 411 (1910). See: Chysky vy. Drake Bros. Co., 235 N. Y. 468, 
139 7 E. 576, 27 A. L. R. 15338 (1923). 

Mazetti v. Armour, 75 Wash. 122, 135 Pac. 683, 48 L. R. A. (N. 8S.) 213, Ann. Oas. 19150 
140 (1918), 
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ranty in any jurisdiction which recognizes the doctrine of implied warranty. Because 
of the lack of privity of contract between the wholesaler and the consumer, until re- 
cently there has been no decision holding the wholesaler liable to an injured consumer 
on the theory of a warranty imposed by law.*® 

Although there have been a few cases using broad language not necessary in decid- 
ing the points involved,*° the Kansas Supreme Court seems to be the first court actually 
to enforce the liability of the wholesaler to an injured consumer on the basis of implied 
warranty. In Swengel v. F. and E. Wholesale Grocery Co.,*! the retail grocer had pur- 
chased kraut juice in cans bearing the manufacturer’s label from the defendant whole- 
saler. The plaintiff's husband purchased five cans of the juice from the retailer and took 
them home. The plaintiff opened four of the cans of juice and found them to be spoiled 
with particles of sediment and metal in them, because the tin had corroded. The fifth 
can of juice seemed to be all right, and the plaintiff drank some of the juice before she 
noticed that it was also spoiled. The plaintiff became ill and was confined to bed for 
several days. The plaintiff sued the wholesaler for injuries resulting from consuming 
the unwholesome juice. The jury foun the kraut juice was unwholesome and that 
plaintiff's illness resulted from drinking the juice and awarded her a verdict of $1500. 
The court said,** “Where articles of food for human consumption are manufactured or 
packed by a manufacturer or packer and by a series of transactions reach a retail dealer 
who sells to the consumer, the manufacturer or packer, each intermediate dealer, and 
the retail seller impliedly warrant that such articles of food are wholesome and fit for 
immediate human consumption.” This rule applies “whether the articles of food are 
sold in bulk or in sealed packages or containers.” 

In another statement the court says, “the purchaser may rely upon an implied war- 
ranty that such articles are wholesome and not deleterious, and in the event he sustains 
injuries from consumption thereof, he may waive any tort there may have been and 
maintain his cause of action upon such implied warranty.” While the court says “dealer,” 
it is referring to the wholesaler. In most jurisdictions that recognize both remedies it 
is permissible to waive the tort and sue on the basis of implied warranty.** In Davis v. 
Van Camp Packing Co.,“* it was even held error to require the plaintiff to elect as be- 
tween implied warranty and negligence. But in the Kansas case it is difficult to see 
how the wholesaler has committed any tort as to the consumer by non-negligently and 
unknowingly transferring a case of kraut juice from manufacturer to retailer wherein 
some of the juice was poisonous. By inference from the statement made by the court 
the plaintiff could have had recovery from the wholesaler either in tort or on implied 
warranty. If the liability is as absolute as the court indicated, the only difference in ef. 
fect between action in tort and implied warranty would be a difference in the period o 
the statute of limitations applicable to the action.*® 

The fact that the plaintiff called for the brand by name did not relieve the retai 
of his implied warranty.“* The Kansas Court holds the retailer to an implied warranty 
that all the food he sells is fit for human consumption. “And if the dealer is liable, un- 
der the circumstances instant in this case, so are the intermediate dealers.” Under this 
rule liability falls upon every link in the chain of food marketing with the possible ex- 







39. Cases denying the liability of the wholesaler to the consumer on the basis of implied war- 
ranty: Carlson v. Turner Centre System, 263 Mass. 339, 161 N. E. 245 (1928). Degouvia v. H. D. Lee 
Mercantile Co., 231 Mo. Ap. 447, 100 S. W. (2d) 336 (1937). Howson v. Foster Beef Co., 87 N. H. 
— ag Atl. 656 (1935). Cornelius v. Filippone & Co., 119 N. J. Law 540, 197 Atl. 647 (1938). See 
no , supra. . 

40. Ward v. Sea Food Co., 171 N.C. 33, 87 S.E. 958 (1916), ‘“*The authorities are numerous 
that there is an implied warranty that runs with the sele of food for human consumption, that it is 
fit for food.’’ (The manufacturer was held liable to a consumer on applied warranty). Mazetti v. 
Armour & Co., 75 Wash. 622, 185 Pac. 633, 48 L. R. A. (N. S.) 213, Ann. Cas. 19150 140 (1913). 

41. 147 Kan. 555, 77 P. (2d) 930 (1938). 


). 

43. Friend v. Childs Dining Hall, 231 Mass. 65, 120 N. E. 407 (1918). Tort was waived, and 
consumer recovered on yo warranty. But if negligence is alleged it must be proved to allow 
recovery. In Ash v. Childs Dining Hall Co., 231 Mass. 86, 120 N. E. 8396 (1918), negligence was alleged 

t was not proved and no recovery was allowed. 

44. 189 Iowa 775, 176 N. W. 382 (1920). 

45. Kan. Gen. St. 1935, 60-8307 (2) ‘‘Within three years: An action upon contract, not in 
writing, express or implied.’’ 60-307 (3) ‘‘Within two years: ... An action for injury to the rights 
of another, not arising on contract.’’ 

46. Ryan v. Progressive Grocery Store, 255 N. Y. 388, 175 N. E. 105, 74 A. L. R. 389 (1931). 
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ception of brokers or commission men who never take title to the goods, but who act 
only as agents for other dealers. Nor does the Court restrict this rule to packaged or 
canned goods, but states specifically that it applies to all foods. 

The Court cites as a precedent, Challis v. Hartloff, a case twice before that Court.‘7 
The case involved suit by a consumer against a retailer, a broker, and a miller for in- 
juries received from poisoned flour which had been sold successively from miller to 
broker to retailer to consumer. The defense set up by each defendant was the two year 
statute of limitations on tort actions. The Court held that the liability of the defendants 
was based upon implied warranty and not upon negligence and that each was liable on 
an implied warranty subject to the defense of lapse of the three year statute of limita- 
tions applicable to contract. After being remanded to the lower court, the case came 
up for second hearing wherein only the broker and the retailer remained as defendants, 
Action against the miller had been. dropped, because the three year statute of limitations 
applicable to contract had elapsed before suit was started against him. Upon the second 
hearing the broker was not held liable, because the three year statute of limitations had 
likewise run in his favor, and only the retailer remained liable on the implied warranty. 
However the court clearly stated that the broker would have been liable on implied war- 
ranty had not the statute run in his favor. This statement in reality amounted to little 
more than dictum since it was not essential to a decision in the case, although the court 
seems to have decided the point at that time. Nevertheless it apparently represents the 
rule which the court is going to follow, and which it did follow literally in Swengel v. 
F. & E. Wholesale Grocery Co.*® 


There is no other Kansas case in point and none eleswhere as far as can be deter- 
mined. This did not embarrass the Kansas Court as it cited cases and articles referring 
to the liability of the retailer to the consumer in implied warranty.‘® This rule is by 
no means universal in itself and is criticized in an article by Prof. Waite cited by the 
court.5° 


Other cases cited include Malone v. Jones,5! where a farm laborer recovered from 
his employer for injuries resulting from consuming unwholesome food furnished as part 
of his wages. This action was in tort for negligence, and implied warranty was not 
mentioned, so the case is not in point. In a later case, Parks v. Yost Pie Co.,5? plaintiff's 
husband died as a result of eating a pie manufactured by the defendant. Both the 
manufacturer and the retailer were held liable for damage on the basis of negligence. 
The fact that the pie was contaminated and was manufactured and sold by the defend- 
ants was held sufficient to establish their negligence. Both implied warranty and abso- 
lute liability in tort seem to have been combined as a basis for the result. Although the 
action was in negligence, the court said,5* “A dealer who sells human food for imme- 
diate consumption does so under an implied representation and guaranty that it is whole- 
some for the purpose for which it is sold.” This case is often cited as imposing absolute 
liability in tort upon the manufacturer and retailer.54 However, there was no wholesaler 
in this case. 

Another significant decision was made in Stanfield v. Woolworth Co.,55 where plain- 
tiff became ill from a sandwich and drink served at defendant’s lunch counter. Con- 


47. 133 Kan. 221, 299 Pac. 586 (1931), and 136 Kan. 828, 18 P. (2d) 199 (1933). 

48. 147 Kan. 555, yy P. (2d) 930 (1938). 

49. Burkhardt b. Armour & Oo., 115 Conn. 249, 161 Atl. 385, 90 A. L. R. 1260 (1982). (Whole- 
saler holding self out as manufacturer held liable to consumer on implied warranty for metal disc in 
can of corned beef.) Tomlinson v. Armour & Co., 75 N.J. Law 748, 70 Atl. 314, 19 LA R.A. (N.8.) 
923 (1908). (Manufacturer held liable to consumer on implied warranty for unwholesome canned ham.) 
Ryan v. Progressive Grocery Stores, 255 N. Y. 388, 175 N. E. 105, 74 A. L. R. 389 (1931). (Re- 
tailer held liable to consumer on implied warranty of merchantableness of bread in which a pin was 
imbedded). 5 A. L. R. 248, 90 A. L. R. 1269, 11 R. O. L. 1122, 26 O. J. 785, 55 O. J. 766. 


50. Retail Responsibility and Judicial Law Making, 34 Mich. L. R. 494 (1936). See: Scruggins 
v. Jones, 207 Ky. 636, 269 S.W. 743 (1925). 


51. 91 Kan. 815, 139 Pac. 387, L. R. A. 1915A 828 (1914). 

52. 93 Kan. 334, 144 Pac. 202, L. R. A. 1915C 179 (1914). 

53. Supra note 52. 

54. See: 34 Mich. L. R. 494 (1936), 83 Col. L. R. 868 (1933). 
. 148 Kan. 117, 58 P. (2d) 878 (1936). 
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trary to the common law rule that such a transaction is merely a service and not a sale,5® 
the court held this to be a sale, and defendant was liable for breach of implied warranty. 
While such a transaction is not usually regarded as a strict sale either under the Sales 
Act®? or at common law,5® the application of the warranty implied by law seems well 
justified. Such a warranty should be imposed by law upon those who hold themselves 
out as furnishing food fit for human consumption.5® [t is a rule which courts are be- 
ginning to apply whether the transaction is considered to be a sale, a service, or an utter- 
ance. 

From the results of these cases it may be seen that the development of the law in 
Kansas has been directed towards protection of the consumer. The liability imposed 
upon the food manufacturers and marketers can neither be explained adequately under 
the theory of tort liability or under the contract theory of implied warranty. It can best 
be described by saying that anyone dealing in. foods is subject to the warranty implied 
in law that the food he handles is fit and suitable for human consumption. This war- 
ranty operates in favor of all vendees®! and sub-vendees.®* Since the warranty is imposed by 
law, it is clearly independent of any contractual relationship between the parties. How- 
ever, the theory of the action remains contractual, because the three year statute of limi- 
tations applicable to contractual obligations is operative.®* 

According to Parks v. Yost Pie Co.,® the liability of the manufacturer and retailer 
in tort is substantially as absolute as it would be under a warranty implied by law. 
Whether liability in tort would also be operative against the wholesaler of canned food 
has not been decided. But since the court in Swengel v. F. & £. Wholesale Grocery 
Co.®5 speaks of waiving the tort to sue in warranty, there seems to be some justification 
for believing that the wholesaler could also be held liable in tort. If this be true, the 
only difference between an action in tort and one in warranty would be the limitation 
placed upon the action by statute. While the Court adopted the warranty theory in 
Challis v. Hartloff® to escape the two year limitation on tort actions, this is certainly 
not a factor in favor of the warranty theory. The theory of the action should be de- 
termined independently of the statute of limitations and the statute applied after the na- 
ture of the action has been determined. The warranty theory will probably have pref- 
erence over the tort theory in the pleading of such cases in the future because of the prec- 

t established.*? 

Under the Kansas cases the consumer is indemnified by making his remedy avail- 
able against all who deal in the food he eats. This in effect makes all food dealers in- 
surers of the wholesomeness of the food they handle and the cast of such insurance is of 
course passed on to the consumer. The consumer thereby pays for the indemnification 
which he receives. Circuity of action and multiplicity of suits will not necessarily in- 
crease, because the manufacturer ultimately liable will tend to reimburse subsequent 
dealers for judgments against them without further legal action in order to prevent the 

56. Nisky v. Childs Oo., 103 N.J. Law 464, 135 Atl. 805 (1927). Beale on Innkeepers, sec. 169. 

57. Nisky v. Childs Co., 103 N. J. Law 464, 135 Atl. 805 (1927). 

58. Valeri v. Pullman Oo., (D. ©.) 218 Fed. 519 (1914). Bigelow v. Maine Central Railroad, 110 
Me. 105, 85 Atl. 396, 43 L. R. A. (N. S.) 627 (1912). See: Friend v. Childs Dining Hall, 231 Mass. 65 
120 N. E. 407, 5 A. L. R. 1100 (1918). 


59. Cushing v. Rodman, 82 F. (2d) 864 (1936). Bishop v. Weber, 139 Mass. 411, 1 N. E. 154, 
52 Am. 8. Rep. 715 (1885). 23 Calif. L.R. 582 (1935). 

60. Heise v. Gillette, 83 Ind. A. 551, 149 N. E. 182 (1925). Friend v. Childs Dining Hall, 231 
Mass. 65, 120 N. E. 407, 5 A. L. R..1100 (1918). Temple v. Keeler, 238 N. Y. 344, 144 N. E. 635 
(1924). See: Mix vy. ——- Candy Co., 49 P. (2d) 877 (1935) reversed in 6 Cal. (2d) 674, 59 P. 
(2d) 144 (1936). (Chicken bone in chicken pie. Court said that customer was not entitled to expect 
entirely boneless chicken and did not allow recovery). 

61. Nixa Canning Co. v. Lehmann-Higginson Grocer Co., 70 Kan. 664, 79 Pac. 141 (1905). 

62. Challis v. Hartloff, 136 Kan. 828, 18 P. (2d) 199 (1933). Swengel v. F. & E. Wholesale 
Grocery Co., 147 Kan. 555, 77 P. (2d) 930 (1938). 

63. Challis v. Hartloff, 133 Kan. 221, 299 Pac. 586 (1931). 

64. 93 Kan. $34, 144 Pac. 202, L. R. A. 19150 179 (1914). 

65. 147 Kan. 555, 77 P. (2d) 930 (1938). 

66. 188 Kan. 221, 299 Pac. 586 (1931). 

67. Since the decision in Challis v. Hartloff, supra, both Kansas cases concerning injuries re- 
ceived from unwholesome food have been actions based on implied warranty. Stanfield v. Woolworth 


Co., 143 Kan. 117, 58 P. (2d) 878 (1936). Swengel v. F. & E. Wholesale Grocery Co., 147 Kan. 555, 
77 P. (2d) 930 (1938). 
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piling up of costs.6® Furthermore, retailers will be encouraged to deal with reputable 
wholesalers, and the wholesaler will buy from responsible manufacturers. As a matter of 
public policy the rule seems well justified by increasing the social security of every con- 
sumer. 


Tha Oscar Bein 


Kansas University School of Law. ’39 





ANNOTATIONS SUBSEQUENT TO 1937—SUPPLEMENT TO 
GENERAL STATUTES READY 


The first Cumulative Pocket-part Supplementary Annotations for the 1937 Supple- 
ment to the General Statutes of 1935 are now off the press. 

The “Supplementary Annotations” are prepared and distributed by Franklin Corrick, 
Kansas Revisor of Statutes. The first edition contains twenty printed pages of ref- 
erences and summaries of state and federal court decisions handed down since publication 
of the 1937 Supplement to the General Statutes of 1935. 

The Supplementary Annotations are supplied to purchasers of the 1937 Supple- 
ment to the General Statutes without additional cost. This cumulative pocket-part an- 
notation service gives both the citations to the cases and the summaries prepared in 
the same form as similar annotations appear in the General Statutes of 1935 and 1937 
Supplement thereto. In brief, it brings the annotations to the Kansas statutes right up 
to date. 

The 1937 Supplement contains a pocket-part for the insertion of the Supplementary 
Annotations which are issued periodically in cumulative form. This is the modern 
way of keeping statutes up to date and does away with the “gummed-label” or “sticker- 
citation” method. 

Every person who has purchased the 1937 Supplement will receive the Supplementary 
Annotations as they are issued from time to time. The 1937 Supplement contains all 
general laws passed by the 1937 Legislature and also all such laws passed by the 1938 
Special Session of the Legislature fully indexed, annotated and cross-referenced. The 
price of the 1937 Supplement is five dollars per copy which includes the Supplementary 
Annotations above described. 


68. Kasler and Cohen v. Slavouski, (1928) 1 K. B. 78. (A succession of suits among subsequent 
vendees placed an ultimate burden of 632 costs on a manufacturer where the damages originally al- 
lowed to the consumer against the retailer were 67.) 
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(Case Notes 


CONTEMPT OF COURT—Civil and Criminal— 

In January, 1937, in a civil action then pending, entitled Rigney v. Cook, on pe- 
tition of plaintiff and after hearing, the court found the defendant guilty of contempt 
of court for violating a restraining order previously issued in that civil action. The de- 
fendant Cook applied for a writ of certiorari directed to the district court and command- 
ing that a full copy of the contempt proceedings be returned to the supreme court. The 
judge of the district court thereupon ordered the plaintiff court stenographer to make 
copies of the transcript of the proceedings for use in making the return on the writ of 
certiorari. The stenographer later presented a claim to Glacier County alleging that 
$94.50 was due him as fees for making the said copies. This claim was disallowed by 
the county commissioners, whose action was affirmed by the district court. The plaintiff 
appealed to the supreme court. 

The plaintiff contends that he is entitled to recover the fees by reason of a Montana 
statute which provides that if a judge requires a copy of the proceedings in a criminal 
case, the stenographer is entitled to his fees, which is a county charge. Another section 
of this statute provides that as to civil actions the stenographer must furnish copies of 
the proceedings without charge. 

Held, judgment of the district court affirmed. The contempt proceedings were 
civil in their nature and not criminal. Therefore the provision of the statute upon 
which the plaintiff relied was inapplicable. Pelletier v. Glacier County, 82 P. (2d) 595, 
(Mont. 1938). 
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The Kansas statute dealing with reporter’s fees for transcripts is G.S. 1937 Supp., 
20-904. Apparently no distinction is made between civil and criminal cases as in the 
Montana statute. However, G.S. 1935, 28-150, provides that in criminal cases where 
the defendant or prosecuting witness fails to pay the fees for the sheriff, clerk, con- 
stables, justices of the peace, witnesses for the state, and jurors, such fees shall be paid 
by the county in which the criminal action is prosecuted. It is important to note that 
the fees of court reporters are not mentioned, but as to other fees this statute is some- 
what similar to the Montana statute involved in the principal case. 

In State v. Miller, 147 Kan. 242, 75 P. (2d) 239 (1938), the supreme court of 
Kansas distinguished civil and criminal contempt. The question involved in the case 
was whether criminal or civil appellate procedure should be followed by a defendant 
convicted of contempt. 

For a discussion of the distinction between criminal and civil contempt see “The 
Constitutionality of Legislation Providing for Jury Trials in Contempt Cases,” 6 Kansas 
Bar Journal 270 (1938). And for a case note discussing State v. Miller, supra, see 6 
Kansas Bar Journal 347 (1938). 

Byron Brainerp 
Sam B. RepmMonp 
Joun M. Rounps 
Gerorce E. SrepHens 
James E. Territi 
Kansas University Law School, ’39 
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(Case Comments 


CONSTRUCTIVE TRUSTS AND THE STATUTE OF LIMITATIONS 
HERTHEL v. BARTH, 148 KAN. 308 


The facts are: A and B were the only heirs of the testator, who by his will, made 
while incompetent, devised all his property to B. B orally promised to convey certain 
land to A, in return for A’s promise not to contest the will. Subsequent to performance 
by A, B, by attempting to persuade A to accept tracts of land other than those agreed 
upon, has recognized A’s interest in the land. Six years later, A seeks to impose a con- 
structive trust on this land that B now refuses to convey to him. B is non-resident, but 
by a general demurrer to the petition is in court for all purposes. 

The Supreme Court affirms the trial court’s ruling sustaining the demurrer to the 
petition, basing the opinion on the third clause of G.S. 60-306, the two-year statute of 
limitations for relief on grounds of fraud. The date when A had fully performed his 
part of the agreement is taken as the time the statute began operating. 

Many interesting questions arise in this case. First: When does the statute begin 
operating in favor of a constructive trustee? All constructive trusts ‘are involuntary, and 
are devices by which equity prevents unjust enrichment. Bank v. Kimball Milling Co., 
1 S.D. 388, 47 N.W. 402, 36 Am. St. Rep. 739. 

The statute operates in favor of a constructive trustee only when he holds ad- 
versely. Thus after a party wrongfully taking title, recognizes the cestui’s interest, he 
must then subsequently repudiate the trust, before he may claim the benefit of the 
statute of limitations. He is im the same class as a trustee of an express trust for the 
purpose of applying the statute of limitations, after he has recognized the rights of the 
cestui. The only difference is in the mode of creation. 

In the case of an express trust, the statute does not begin to run until repudiation 
of the trust. It then runs on the theory that the trustee holds by adverse possession, 
which is impossible as long as the cestui’s interests are recognized by the trustee. 

This principle is recognized in Kansas, in Reihl v. Lekowski, 33 Kan. ‘515. When 
the legal title is in one person and the equitable title is in another, the statute of limi- 
tations will not run as between them until renunciation of the trust. Investment Co. 
v. Fulton, 4 K.A. 115; Carr v. Catlin, 13 Kan. 393; Auld v. Butcher, 22 Kan. 404; 
Perry v. Smith, 31. Kan. 423; Allen v. Bartlett, 52 Kan. 387; McMullen v. Loan Associa- 
tion, 64 Kan. 298; Green v. Williams, 21 Kan. 64, and many others. 

If after wrongful acquisition or withholding of property, which could be made the 
basis for a constructive trust the acquirer or holder recognizes the equity of the wronged 
party, and, in substance, asserts that he holds legal title in trust for the injured person, 
the authorities agree that the statute of limitations does not operate against the cestui. 
4 Bogert on Trusts 953. 

Kansas has also recognized this principle. In Hunnicutt v. Oren, 84 Kan. 460, the 
court said: “Where a trust results by implication of law, a recognition by the trustee 
of the rights of the equitable owner tolls the running of the statute of limitations until 
the holder of the legal title disavows the trust.” “The statute does:not begin to run 
against an action for breach of trust, until repudiation, nor even then unless and until 
9 beneficiary had notice.” Cooley v. Gilliam, 80 Kan. 278; Flitch v. Boyle, 147 

n. 600. 

The decision in Herthel v. Barth, supra, has overruled the above Kansas cases. 
The decision is contrary to the established rule, in Kansas, as well as the rule agreed 
upon by the authorities, English as well as American, cited by Bogert, supra. Soar v. 
Ashwell (1893), 2 Q.B. 390; in Re Eyre-Williams (1923), 2 Ch. Div. 533; Warren v. 
Adams, 19 Colo. 515, 36 Pac. 604; Leviston v. Tonningsen, 212 Cal. 656, 299 Pac. 724; 
Cohn v. Goodday, 191 Cal. 615, 217 Pac. 756; and others. 

Two interesting questions are presented by the court in Herthel v. Barth, supra. 
In Syl. 2, of the opinion appears the following statement: “Where an action is brought 
against non-residents to impress a constructive trust on land in this state, the action 
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is one in rem which might have been brought at any time after the cause of action ac- 
crued, and the non-resident, of defendants, in such a case, does not toll the statute of 
limitations.” 

Is an action to impose a constructive trust an action in rem? The authorities agree 
that an action in rem means a right to have and keep the property, as against the whole 
world. It is an action against the property, and the liabilities of the individuals are of 
no importance. (Bouvier’s Law Dictionary, p. 1787.) As an action to impose a construc- 
tive trust upon land could not succeed if the land is held by a bona fide third party, the 
right to take as against the whole world is not present, and the statement by the court 
is not in harmony with the authorities on this subject. Actions in tort, contract, or for 
fraud, are constantly brought, by attaching land in order that the court have jurisdic- 
tion, and this course of action furnishes a means of satisfying any judgment obtained, 
but it is not logical to assume that, because land is attached, the action is one in rem. 
These principles are discussed in Pennoyer v. Neff, 95 U.S. 734, 24 L. Ed. 565. 


Does the non-residence of the defendant fail to toll the statute? In C. K. & N. Rly. Co. 
v. Cook, 43 Kan. 83, the court said: “If the legal title to the real estate in controversy 
was vested in a non-resident who was absent from the state, and who was the immediate 
grantor of the appellant, the statute of limitations ceased to run during the absence of 
such grantor.” In Hogaboom v. Flower, 67 Kan. 41, it was held that: Absence from the 
state of the owner of real property, on which exists a mortgage, will not toll the statute, 
when the owner is not personally liable. Bell v. Hernandez, 139 Kan. 216; Investment 
Co. v. Bergthold, 60 Kan. 813. And Kansas has recognized that if the defendant is 
personally liable, absence from the state does toll the statute. Hendricks v. Brooks, 80 
Kan. 1; Morrell v. Ingle, 23 Kan. 32. 

In Watts v. Myers, 93 Kan. 824, the Court held that a non-resident cannot hold 
property in this state by adverse possession. Hence, a non-resident defendant, who is 
personally liable, not only tolls the statute, but, as a constructive trustee of any kind, 
he should not be able to defend on the statute of limitations, because he cannot hold by 
adverse possession. 

As a constructive trustee must hold adversely to have the benefit of the statute, and, 
as he must also be a resident of this state, it is clear that the defendant in Herthel v. 
— supra, should be ruled against on both these grounds, either of them being suf- 

ent. 

A third question naturally arises. What statute applies to constructive trustees of 
this type, that is, trustees who have recognized the cestui’s interest and then subsequently 
repudiated? It is clear that where the trustee does not recognize the cestui’s interest, he 
is holding adversely and the statute should begin operating at once. If the right arose 
out of fraud, or of contract, the clauses applicable to those cases might well be applied 
by analogy. 

“The original English statutes of limitations applied to common law actions only. 
In the United States, the statutes directly or indirectly cover the matter of equitable 
causes of action, including actions to enforce trusts. . . . Commonly at the end of the 
list of limitations on various specific types of action there is a general catch-all clause 
applying to, ‘all types of actions that are not expressly provided for,’ and suits to enforce 
trusts are often covered by this sub-division.” Bogert on trusts 950, citing Kansas G.S. 
60, 306, sixth clause. 

Where no statute of limitations is applicable it has been the practice of equity to 
apply the statute of limitations by analogy. Kansas, like many other states, has no 
statute applicable to implied trusts. Equity courts are not required to apply any statute, 
but most states do apply them by analogy. Some states use only the doctrine of laches. 
Kansas has consistently applied G.S. 60-306, third, applicable to actions for relief on 
grounds of fraud. In Herthel v. Barth, supra, the court held that “the gist of the action 
was relief on grounds of fraud.” 

To say that an action seeking performance of an oral agreement, subsequently 
recognized by the constructive trustee, is an action for relief on grounds of fraud, in- 
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volves an extension of the conception of this phrase beyond the scope recognized by the 
authorities. 

Kansas has in previous decisions recognized that actions in the nature of specific 
performance were based on the agreements or contracts. In Washbon v. Bank, 87 Kan. 
698, an action against the bank to recover the amount of an overdraft, wherein the 
petition states the facts in ordinary and concise language, it is held to be an action upon 
an implied contract to refund the money and not in tort, nor for relief on the ground 
of fraud. 

' The case of Railway Co. v. Grain Co., 68 Kan. 585, wherein it was held that a cause 

of action shall not be deemed to have accrued until the discovery of fraud, has no ap- 
plication to an action founded on contract (oral contract). In Dreher v. Brumgardet, 
113 Kan. 321, the court said: “It is clear that the suit is one in equity to establish and 
to specifically perform the parol contracts alleged and for all relief that could naturally 
result from such specific performance. In a suit of this nature, the contract pleaded is 
necessarily the foundation of the plaintiff's right to any relief.” 

In Miller v. Walser, 42 Nev. 497, 181 Pac. 437, the court held: “An action to es- 
tablish his interest in the property by the adventure and for an accounting was founded 
on the agreement, and is not based on, or governed by the statute applicable to actions 
based on fraud.” 

In Cassidy v. Gould, 86 Okla. 217, 208 Pac. 780, it was held that an action to 
establish his interest by one claiming to be a member of a joint adventure, is not an action 
for relief on the grounds of fraud, but is founded on the agreement out of which the 
trust arose. . . . While it might be said that fraud crept into the transaction, in that 
Cassidy fraudulently violated the fiduciary relationship existing between them . . . yet 
the contract is the foundation of the action. In order that an action may be one for 
relief on grounds of fraud within the provision of this clause of the statute, the action 
must have had its inception in fraud, and fraud must be the basis of the right to re- 
lief . . . this action is not based on fraud, but is founded on the agreement which created 
the trust relation, and is governed by the sixth clause of the statute, (catch-all statute, 
same as in Kansas). See also, Farris v. Wirt, 63 Pac. 946 (Colo.); Duff v. Duff, 71 Cal. 
513, 12 Pac. 570; Martin v. Martin, 118 Ind. 227; Hunter v. Hunter, 50 Mo. 445. 

Thus, if a trust relation arises, through the recognition by the constructive trustee 
of the cestui’s interest, Kansas has no statute that could be applied by analogy, and, 
logically, only the catch-all clause of G.S. 60-306 could be applied to such situations. 


L. M. Ascoucn. 
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“Nothing is sure but death and taxes,” was a common saying forty years ago and is sometimes 
heard even now. 


oO 





The tax question has been vital since government was first organized. It will continue so as long 
as there is government. The older the government, the greater the taxes and of course the more serious 


the problem. 


Oo 





Three things are almost certain as to taxes: First, a tax once imposed remains; it is not reduced 
or taken away except by uprising of the people. Secondly, new methods of taxing seldom re- 
duce taxes levied in other ways. Third, increased taxes result in less careful spending of tax money. 
These propositions may almost be called truisms. 





oC 


In government circles the amount of work done does not increase in equal proportion to increase 
in number of employees. For instance four assistants in an office will not do twice as much work as 
two assistants, even though they are of equal ability and paid equally. Why is this? It just seems to 
be one of those things that go with public work. 





o 


To prove this statement you need only check any city, county, state or national department, where 
the number of assistants has been increased. 















Something else is true about taxes and public employment. When a government becomes about 
so old it becomes too costly to operate in proportion to results obtained. The cost increases out of 
proportion to results. Then taxpayers revolt at the heavy burdens laid on them. 






oO 








As citizens begin to complain and rebel against real estate and personal property taxes, brilliant 
minds devise new means and methods of extracting additional money without too much pain. If pos- 
sible these taxes are advocated for special purposes such as good roads or whatever the popular appeal 
may be. 













o> 


So we soon run into a multitude of taxes such as income, cigarette, automobile and drivers’ li- 
censes, occupation, inheritance, insurance, corporation, sales, and so on. The number and amount is 
limited only by the ingenuity and resourcefulness of tax minded people and lack of resistance on the 
part of the taxpayer. 







oO 











What results from all these? Soon we have a multiplicity of collectors. Also a great number of 
commissions, bureaus, committees and boards, all paid out of taxes. It would be a great task just to 
make a list of these in the states and nation. Some day, probably, there will be a commission paid 
from taxes to do this very thing. Thus new jobs will be created. 


o 












To add to the general confusion we have in most states a great number of boards, commissions 
and governmental bodies empowered to levy taxes. For instance in one city and county we have the 
county commissioners, township boards, boards of education, municipal university, park board, library 
board, city commission, and perhaps others in addition to the state, authorized to make tax levy re- 
quirements. 
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To note the absurdity of the whole proposition we have only to observe the total number in a 
state. Someone has taken the time to count the number of tax units in some states. For instance, it 

was found that Missouri has over 11,600 taxing units while Illinois has more than 17,000. Certainly 
it den not take a master mind to determine that something is wrong with such a taxing system! 





Stop sometime and figure how much it costs you to own and operate an automobile. Sales tax, 
license tax, personal tax, gasoline tax, sales tax on oil, drivers’ license. Have any been left out? Well, 
try figuring it up for yourself. 





“~~ 


Thomas Jefferson said, when the country was still young and most present taxes had not been 
thought of, “I think myself, that we have more machinery of government than is necessary, too many 
parasites living on the labor of the industrious.” What would he say now? 





In every home, in every business, in every government there are certain essentials. When these 
necessary things have been done all others are luxuries. When there are luxuries those able to pay 
for them and those asking for them, should somehow pay for them. 


No government can be fully successful and no people happy when overburdened with taxes, by 
whatever means levied or collected. 








o 


One of the easiest and because easy, one of the most pernicious methods of overburdening a people, 
is the issue of bonds until finally a time comes when taxes raised will barely pay interest on bonds. 
For example, look at most any large city in the United States today. Smaller cities and communities are 
rapidly approaching the same condition. 





v 


It will take more than talk, more than hope and even more than a willingness to stop this con- 
dition. It will take the sturdiness of a Grover Cleveland who, in his inaugural address, declared, 
“Under our scheme of government the waste of public money is a crime against the citizen. . . . It is 
a plain dictate of honesty and good government that the public expenditures should be limited by 
public necessity.” Words must be put into action to relieve and improve the situation. 





oO 


Cleveland lost a lot of votes and lost one election for the presidency by his insistence on economy 
in government but he accomplished his aim, in part, and history gives him credit which partizanship 
of contemporaries denied him. History has a way of doing just that. 


as 





The only man who can possibly succeed in ‘tax reduction is the rugged and determined individual 
who enters office without expectation of re-election. 





> 


Let a governor walk into office, lay down his hat and determinedly say, “I want just one term. 
Under no consideration will I be a candidate for re-election.” Let him stick to that. Then let him 
set about reducing expenses, use his entire term stopping up the holes for the state, encouraging and 
helping the local governments to do the same, keep the public informed of what he is doing and a 
way back to normal expenditures will be found. 





» 


What is true of the state is true of the nation. Failure to reduce means eventual debt repudiation. 
With our land of wealth there is no reason why this should happen. But it will take a sturdier brand 
of executives and legislators than we are now producing to prevent it. 





oO 


Where are we going to look for the type of leaders who will really lead? In past days lawyers 
have supplied the power and force to make government function. This profession has given us most 
of our presidents and governors, as well as many congressmen and legislators. Today the profession 
is not measuring up to the needs. 





It may be that we must look to the farm or the workshop for our men. Only men and women 
who understand the crisis and are willing to meet it can be of any help. Perhaps the small business 
man may supply the need or the large business man, if he is willing to be unselfish and taxes pinch 
hard enough. Perhaps men from other lines and professions. 





So far every crisis, every need, in this country has found the right persons, but often only when 
the situation became desperate. It is not yet desperate but dangerous. The opportunity now is to ward 
off such a condition. It is still true that opportunity will not knock forever. 
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Have you found that 


Kansas Case 


You Have Been Seeking? 


vvyv 


You will find it in the “Life-Time”’ 


KANSAS DIGEST 


Every reported Kansas case from the earliest 
times is fully represented in this Key Number 
Digest of Kansas. 


vvvyv 


Three special ‘‘Case-Finding’’ and ‘‘Time-Saving’’ features 
are at your service 


Descriptive-Word Index — Directs you from the facts of your 
case to all adjudicated cases involving similar facts. 


Table of Cases — Refers you from one case in point to all other 
cases on the same specific point. 


Pocket Part Service — Every volume is kept to date through 
annual cumulative Pocket Parts that fit into each book and 
make unnecessary any supplemental volumes. 


Ask for further details 
West Publishing Co. St. Paul, Minn. 


Also for sale by Vernon Law Book Co., Kansas City, Mo. 
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Good 


Judgment 
+ 


Choosing The Lassen in Wichita 





Hotel Lassen, dignified and cordial, is well known to Kansans for its 
excellent service, and its comfortable accommodations. 


‘‘Famous for Its Food’’ 
REHABILITATION 


completed early part of 1937, places the Lassen “tops” among 
the better hotels in the Southwest. 


@ Entirely refurnished, redecorated — nothing overlooked — 
ball room, meeting rooms, lobby, lounge, dining rooms . . . 
all air conditioned. 


New Coffee Shop Seating 250 














ee: ae $2.50 - $3.00 - $3.50 - $4.00 


350 Rooms } rve.-s0s0 00 s00 so 


A Few Rooms Without Bath 


Cel __ 
LASSE 


WICHITA KANSAS 
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Pm REPUTATION 


lo titiaie 


An American General was charging up the hill at San 
Juan when a rabbit jumped out of a brush pile and 
ran to the rear. The General said: “Go to it Molly 
Cottontail, if I did not have a reputation to sustain, 
I would go with you.” 


American Law Reports has a reputation 
to sustain. The exhaustive briefs or an- 
notations have eliminated thousands of 
hours of weary research. In this rich 
storehouse of case law the user often 
finds authority which turns seeming de- 
feat into victory. It’s service must go 
foreward not backward. 


The individual lawyer too has a reputa- 
tion to sustain. What better way of 
carrying this on than by acquiring 
American Law Reports, this modern 
unit of service through annotation? 


Under a new plan the benefits of Ameri- 
can Law Reports can be secured by 
every lawyer. Write for information 
about this new offer. 





The Lawyers Ce-operative Publishing Ce., Rechester, N. Y. 











Kansas Representative 


R.8. BARNETT - - - 5707 Cherry St., Kansas City, Mo. 
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« Hotel Kansan » 


Sweet Operated 


Topeka’s Largest and Most Warm-Hearted 
Hostelry Bids You Prestige, Comfort 
and Friendliness 


Absolutely Fireproof 


300 ROOMS 
OO Single $2.00 Double $3.00 
0 AI Single 2.50 Double 3.50 
C—O (ES Single 3.00 Double 4.00 
fe Single 3.50 Double 5.00 
105 Rooms, without Bath.......---__- Single 1.50 Double 2.50 


All with Free Fans and Circulating Ice Water 


Five Private Dining Rooms and Main Dining 
Room — Also Air Conditioned Coffee 
Shop. Coolest Spot in Kansas. 


Our Roof Garden Is the Finest in Kansas 


Luncheons 50c Dinner 75c 
11:45 A.M. to 2:00 P.M. 5:45 P.M. to 8:00 P.M. 
Headquarters for Rotary, Kiwanis, Optimist 
and Metro Clubs 
ALSO OPERATING 
Tt BS DE .ncccnwtncccnnanndiiliinésinntiv’ St. Louis, Mo. 
EE Topeka, Kan. 
a Arkansas City, Kan. 
A Sedalia, Mo. 
a Columbia, Mo. 
Oe Jefferson City, Mo. 
Rk en Chanute, Kan. 
Sleep in Comfort and Safety 


JOHN 8. SWEET, President 














ABOUT THE 


BIG NEWS IN BURNERS 


on the 


MODERN GAS RANGE? 


It’s a speed demon! The new giant 
burner on the modern gas ranges sets 
a new record for fast top-of-stove 
cooking. Now gas—always a speedy 
fuel—saves even MORE of the home- 
owner’s time! With a 12,000 b.t.u. 
input (3,000 more b.t.u. than the 
regular top burner requirement) this 
new giant burner brings 5 pounds of 
water to a boil in the incredibly short 
space of 9 minutes! The more intense 
heat and wider flame spread for larg- 
er utensils solves the problem of 
speedy quantity cooking. 

—or a low, gentle flame. A turn of 
the gas cock and you reduce the 
“speed demon” to the lowest possible 
heat. A reassuring “click” tells you 
when the flame has reached the sim- 
mer stage. Now cooking continues at 
a steady, gentle rate which saves gas, 
eliminates steam, and increases food 
flavor and wholesomeness. 


There is “big news” for home-makers 
in EVERY operation of the hand- 
some new Gas Ranges. You’ll be in- 
terested to learn the exciting im- 
provements in ovens, broilers, work- 
ing space, design and insulation. Do 
stop in at your gas company show 
room or dealer and let the salesman 
tell you about them. 








THIS SEAL represents the latest develop- 
ments in cooking equipment. It stands for 22 
super-performance standards established by 
the American Gas Association. Leading gas 
range manufacturers are now making deluxe 
ranges that include ALL 22 features. Such 
ranges are identified by the C/P Seal which 
signifies Cooking Perfection. EVERY modern 
Gas Range meets many of these standards. 
To get all 22—look for the O/P Seal. 


THE GAS SERVICE COMPANY 


“A Cities Service Company” 
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Growing Up With America and 
the Legal Profession 


— oe 


Frank Shepard first discovered that the legal 
profession did not have an adequate system 
for tracing the history of cases and statutes. 
And in 1873 published his first set of cita- 
tions in sticker form. 


For sixty-five strenuous years the Shepard 
organization has painstakingly recorded all 
the changes which have swept through the 
American case and statute law. And year 
by year, Shepard’s Citations has grown in 
size and broadened in scope—necessitating 
an ever increasing staff, enlarged quarters, 
and moreand more mechanical equipment. 


Today, Shepard’s Citations is the recog- 
nized authority in a profession which is 
more exciting and engrossing than ever be- 
fore. And Shepard’s is in greater demand 
today than ever before, because the service 
is compact in form, convenient to use, 
moderate in cost and always up to date. 





SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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Things 

you may 
not know... 
about your 
Telephone 


£ men who aided Alexander 
| Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even in 
the form of organization, of your tele- 
phone service. 
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Batt himself, the young inventor... 
today his place is taken by Bell Tele- 
phone Laboratories, with its countless 
improvements to the telephone art. 
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Tsomas A. Watson, making with his 
own hands the first telephones. . . to- 
day his place is filled by the great 
shops of Western Electric Co., which 
supplies at a saving the materials 
needed in the Bell System. 
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Garprver G. Hussarp, first business 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to t-lephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in theend the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good tephons (A) 


service at fair cost to the user. 


SOUTHWESTERN BELL TELEPHONE COMPANY 
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4 Invest in Light 


@ Too little light or light of a 
poor quality soon produces eye- 
strain and fatigue in office work- 
ers. These soon lead to mistakes. 
And in the practice of law, where 
accuracy is a prime requisite, mis- 
takes usually prove costly. 


@ Correct lighting reduces fa- 
tigue to a minimum and thus cuts 
down the chance for mistakes— 
efficiency and morale of employ- 
ees are raised. Yes, many offices 
have found good lighting a profit- 
able investment. 


@ Your office too may need mod- 
ernized lighting. IT MAY SAVE 
YOU MONEY! Call or write to- 
day for a lighting survey by our 
lighting expert. There’s no charge 
or obligation. 


KANSAS *e ELECTRIC COMPANY 
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Complete Bankruptcy Schedules 


. also Legal Blanks, Blank Books and 
Bookbinding ; Professional Stationery for 


4 attorneys, Reports, Abstracts; Stock and 
Bond Forms with or without Coupons im- 
printed. 


THE WICHITA EAGLE PRESS 


WICHITA ote KANSAS 








ABS TRACTS 


It is not every lawyer that can compile a good brief— 
neither is it every printer that can PRINT a good brief. 
Each element requires a certain amount of thought and 
study. Then there are rules and requirements of the court 
to be considered. 

We have been argey | abstracts and briefs for some 
of the best legal talent in the country (as well as for some 
of the beginners) for the ten years, and have never had 
a complaint during that time, but have received many com- 
pliments on our work and our service. 

If outside of Wichita—send us your manuscript—we’ll 
do the rest. If you are in Wichita—’phone us, 2-2377— 
we'll do likewise. 


We also print legal forms, deeds of trust, contracts, 
stock certificates, manuscript covers, vouchers, etc. 


McGuin PublishingCo. 


210 South Emporia WICHITA, KAN. PHONE 2-2377 


ABS TRACTS 
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WASHBURN LAW SCHOOL 


Member Association of American Law Schools. 
On Approved List of American Bar 
Association. 

CATALOGUE SENT ON APPLICATION 


Address all communications to 
R. A. BURCH, Dean of Law School - - - - Topeka, Kansas 











